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1. Introduction: General Remarks

Prison overcrowding is a serious problem indeedremner it is an elusive phe-
nomenon although national and international adtarse dealt with it for decades
Overcrowding seems even to represent a charaateristibling the modern prison
since its invention in the ¥%entury. The ongoing debates in California on how to
resolve prison overcrowding demonstrate the problpnson systems face when
prisons are seriously overcrowded and the probleofiicians face when looking
for a rapid way out of prison overcrowdf‘ngnder the double pressure of court or-
ders and a severe fiscal crisis. And it is ceryaai$o fair to say that it is in general
much easier to produce overcrowded prisons thaeldewmg and implementing
effective ways to reduce prison populations. Thbatles demonstrate, however,
also, that the problem of prison overcrowding isated at an intersection where
several important policy and crime research reladpics converge. These topics
concern criminal sentencing, the role of prisonteseces and imprisonment in the
system of criminal sanctions, the standards adoptezh it comes to accommodat-
ing prisoners and providing adequate health cack rahabilitative services, the
development of crime, in particular crime whichratts prison sentences, the
budget provided for prisons and prison construcéisrwell as economic restraints
and finally general criminal policy determining tbeurse of criminal law and pun-
ishment in a society. Overcrowding somehow is dased with all of these issues,
although it is not clear how these issues intesact under what conditions they
become effective in turning the course of the glowt decline in prison popula-
tions. The cross-sectional nature of prison ovevding is challenging because of
the complexity coming with it

See for example United Nations Standard MinimunfeRdior Non-Custodial Measures (The
Tokyo Rules) A/RES/45/110, 14 December 1990; Pri@wercrowding Project: Etiology of
Prison Populations — Implications for Prison PopataProjection Methodology. National In-
stitute of Corrections, United States 1984; Natidnatitute of Corrections: Our Crowded Pri-
sons. The ANNALS of the American Academy of Paéitiand Social Science 478 (1985);
United Nations Economic and Social Council: Intéioveal cooperation aimed at the reduction
of prison overcrowding and the promotion of altéiveasentencing. Resolution 1998/23, 44th
plenary meeting, 28 July 1998.

Mullen, J: Prison Crowding and the Evolution of Public BgliNational Institute of Correc-
tions: Our Crowded Prisons. The ANNALS of the Arnsari Academy of Political and Social
Science 478 (1985), pp. 31-46, p. 31.

Governor of the State of California: Prison Oveweding State of Emergency Proclamation.
Office of the Governor, 10/04/2006.

See United Nations Economic and Social CouncilfoRe of the Criminal Justice System:
Achieving Effectiveness and Equality. Use and Aggdiion of United Nations Standards and
Norms, Especially Concerning Juvenile Justice aadaP Reform. Report of the Secretary-
General, 2002.



2 Introduction: General Remarks

On the one hand overcrowding sometimes seems togermas a problem which
remained hidden for a long time until it all of sieth puts policy makers under
pressure, be it as a consequence of activitiesuofan rights watchdogs or court
decisions which find serious violations of constinal rightS. On the other hand,
rapid declines of the prison population seem to eaften also as a surprise for
criminal justice administrators. The patterns ehilag points in the course of pris-
on populations reflect to a certain extent the degf stability of criminal justice
policies and criminal sentencing and the extentheir insulation from outside
pressures.

Policies aimed at reducing prison overcrowdingfaced with problems of how
to introduce and to explain changes in sentenciagtices or parole decision-
making to a public which demands increasingly farensecurity and often equates
security with long prison sentences, incapacitatiod restrictive parofe Many
countries are exposed to economic and financialdmps which bring with it con-
flict-laden choices on where to direct scarce resssi Furthermore, policy makers
have to respect separation of power principles tand are subject to normative
constraints which contribute to problems of effeetplanning, close coordination
and rapid adjustments of the use of prison sensemceé the flow of prisonetsThe
subsystems of criminal justice are independent feawh other, the operations of
subsystems like criminal courts in terms of sentemadecisions do not consider
the possible impact such decisions will have onptison systefh Despite such
problems overcrowded prisons have stimulated ati®rgp develop instruments
which provide projections or forecasts of the ceysgason populations will take in

See for example Amnesty International: Amnestgrdmational’s Concerns in Serbia, including
Kosovo: January-June 2009; www.amnesty.org/enfijfaaset/EUR70/016/2009/en/f2e02aae-
bf9a-4989-9d3d-3545d077e604/eur700162009¢en.pdf; @PT: Report to the Government of
the United Kingdom on the visit to the United Kimgua carried out by the European Committee
for the Prevention of Torture and Inhuman or Degrgd reatment or Punishment (CPT) from
18 November to 1 December 2008. Strasbourg 20092@21; European Court of Human
Rights, Judgment as of 22 October 2009 in the c@&sebowskiv. Poland (application no.
17885/04) andNorbert Sikorskiv. Poland (no. 17599/05) holding that the condgiainder
which the applicants are detained establish a brefdért. 3 of the ECHR and that where pris-
on overcrowding reached a certain level, the ldcgpace in a prison could constitute the cen-
tral factor to be taken into consideration undetiole 3; see also the judgment as of 26 May
2008 of the Polish Constitutional Court: The sesiamd chronic nature of prison overcrowding
in Poland can in itself be qualified as inhuman aedrading treatment; Article 248 of the
Polish Code of Execution of Criminal Sentences Qhtillows for departing from the minimum
space of 3 fper prisoner) was incompatible with Article 40dpibiting inhuman and degrad-
ing treatment) of the Constitution.

®  See for example CAT: Summary record of the 622meting: Argentina, 22/11/2004. CAT/
CISR. 622, no. 22.

" Kaufman, G.The National Prison Overcrowding Project: Polfayalysis and Politics — A New
Approach. The ANNALS of the American Academy ofiBchl and Social Science 478 (1985),
pp. 161-172.

8  Albrecht, H.-J: Particular Difficulties in Enforcing the Law Asing out of Basic Conflicts Be-
tween the Different Agencies Regarding the Beste8uReactions upon Highly Sensitive Kinds
of Crime, in: Council of Europe (ed.), Interactiongthin the Criminal Justice System. Stras-
bourg 1988, pp. 41-82.



Introduction: General Remarks 3

order to be able to make sound decisions on whéthprovide for more prison
capacity or to close prisohsBut, projections of prison populations are faeeth
well-known problems of predicting the future, poiotuncertainty and ultimately
also to self-fulfilling prophecies. Prison projexis have been developed as a basis
for policy making in particular in the United Kingah'®, in the United Staté§
Canad&’, Australid® and New Zealarld. Prison projection methodology, howev-
er, has not received much attention in other pErtse world.

Prison overcrowding can come as the result of &,sébeady and long term in-
crease in the number of prisoners, developingantalture of “chronic overcrowd-
ing”*>; it can come also in a rapid move upwards for earin the wake of collec-
tive violence and as a consequence of detainingesaaf perpetrators for serious
crimes as it was (and evidently still is) the cas&®wanda®. In the wake of the
Rwandan genocide 1994, approximately 120.000 psrsospected being involved
in mass murder have been detained in a prisonmydasigned only for a small
faction of this number and in face of a criminatjoe system capable to deal with
only a few thousand cases per yéaBystems may be affected by prison over-
crowding for short periods of time and manage tal deth it quickly; in some
countries overcrowding appears as an ebb and floen@menoff others suffer
from overcrowding for extended periods of time @wadnot seem to find effective,
sustainable solutions.

Miller, D.: Prison population projections. A review of metbaised by state correctional agen-
cies. lllinois Dept. of Corrections, Bureau of RgliDevelopment 1981Blumstein, A Re-
search on Sentencing. National Research Councghiligton 1983, p. 239.

Ministry of Justice: Prison Population Projectic®d809-2015, England and Wales. London,
Ministry of Justice Statistics Bulletin, 28 Augu09.

See for example Minnesota Department of Correstidfinnesota Prison Population Projec-
tions. Fiscal Year 2008 Report. St. Paul 2008; ating to PEW: Public Safety, Public Spend-
ing. Forecasting America’s Prison Population 2007422 Washington 2007, V, 42 states and
the Federal prison administration have adoptedpnsojections as instruments to instruct pol-
icy makers.

Boe, R.:A Medium-Term Federal Offender Population Foreca@d01 to 2004. Correctional
Service of Canada, February 2001.

13 Fisher, G: Victoria's Prison Population: 2001 to 2006. ewing Advisory Council, Mel-
bourne 2007.

http://www.justice.govt.nz/publications/global-gigations/c/2009-2017-criminal-justice-fore
cast-report [14.04.2012].

Report to the Government of the United Kingdomtloa visit to the United Kingdom carried
out by the European Committee for the PreventiorTofture and Inhuman or Degrading
Treatment or Punishment (CPT) from 18 November etember 2008. Strasbourg, 8 De-
cember 2009, pp. 20, 22, 68.

Amnesty International: Rwanda. The enduring legatthe genocide and war. London 2004,
pp. 3-4.

PRI Rwanda: The contribution of the Gacaca jucisdis to resolving cases arising from the
genocide. Contributions, limitations and expectaiof the post-Gacaca phase. London 2010, p.
11.

8 Human Rights Watch: Prison Conditions in Indone&ia Asia Watch Report. New York 1990,
pp. 12-13.
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4 How is Overcrowding Explained?

Strategies against overcrowding must be subjethdoough evaluation. It has
been noted that the “acid test” of strategies agaimercrowding is not what can be
temporally or locally achieved but what can be aiustd®. The question of evalua-
tion poses a myriad of (old) problems which aréolésin cost-benefit research ad-
dressing sentencing options, prison and treatnegyitmes or studies on net widen-
ing. Moreover, the quest for sustained effects fgdio longitudinal studies and the
availability of reliable data on various aspectsominal justice and corrections,
therefore also to significant commitments on thie 9f reform and research com-
munities.

2. How isOvercrowding Explained?
2.1 Introduction: Overcrowding Defined

The search for effective solutions to overcrowdiag to be preceded by the search
for causes of overcrowding and is dependent thexebm a definition of over-
crowding. While at its essence, the size of a prisgstem is a function of how
many people are admitted to prison and how long teenain ther®, the defini-
tion of overcrowding and the determination of aiiion of overcrowding depends
on a mix of normative and factual elements. Nommatinks to the definition of
overcrowding are provided by international and eagi human rights instruments
which prohibit cruel, inhuman and degrading treattreend punishment and guar-
antee human dignity. Besides the Convention Agdiosture and Other Cruel, In-
human or Degrading Treatment or Punishment (1984))nternational Covenant
on Civil and Political Rights contains provisiortgat prohibit cruel, inhuman or
degrading treatment and punishment (Art. 7) and/iges for a mechanism of
monitoring prison conditions for example througkitd and reports of a Special
Rapporteur. Regional human rights treaties reienatternational prohibitions of
cruel, inhuman and degrading punishment as do maltimonstitutions. Sometimes
national constitutions explicitly mention a prisoseight to “adequate accommo-
dation” (for example the South African Constitutiart. 35, 2e which places “ade-
guate accommodation” in the context of “conditi@figletention that are consistent
with human dignity”). In exceptional cases natiopakon law defines the mini-
mum square meters per prisoner (see for examplel@dt10 of the Polish Code of
Execution of Criminal Sentences). Moreover, a nunmdfeUN and regional soft
law instruments outline minimum standards as regardson conditions (and pris-
on accommodation) and serve as guidelines in jagdgifingements on the prohi-
bition of cruel, inhuman or degrading punishmentpag them the “Body of prin-

9 varenik, R.Q Mixing Politics, Data, and Detention: Reflectionn Reform Efforts, in: Open

Society Institute (ed.), Justice Initiatives. PietiDetention. New York 2008, pp. 172-183,
p. 174.

Mauer, M: The Hidden Problem of Time Served in Prison.i@dgesearch 74 (2007), pp. 701-
706.

20



Introduction: Overcrowding Defined 5

ciples for the Protection of All Persons under Afgrm of Detention or Imprison-
ment” or the European Prison Riffes

The problem of defining overcrowding is due to thek of an internationally
consented set of criteria which could be used tsttact an instrument that can be
applied uniformly in measuring overcrowding. In teealuation of prisons with
regard to overcrowding courts have adopted a caseabe approach which does
not rely on a single indicator (like for exampleiate meters available for an indi-
vidual prisoner), but consider a wide range of atpé a process which after all
weighs interests of the prison administration, sggueconomics and individual
rights of the prisoner. Overcrowding, of coursesnthiefers to a multi-dimensional
assessment as the core of the overcrowding proidelocated in the judgment
whether proper prison regimes, related programelwdbilitation, health care, safe-
ty of prison inmates as well as staff and publicusiy, kitchen and sanitary facili-
ties, as well as visiting programs and facilities Work and education and outdoor
exercise may be operated and delivered accordirestablished standards under
certain conditions of occupancy. Decisions of theobean Court of Human Rights
on the space which should be available refer taajuies set by the European
Committee for the Prevention of Torture and Inhurmnam®egrading Treatment or
Punishmerff. The CPT has stressed that a standard of 3 mprigemer does not
offer a satisfactory amount of living space and temdmmended to adopt a stand-
ard of at least 4 m? per prisoner. It advised #isd cells with less than 6 m? should
be taken out of service as prisoner accommodatidine Special Rapporteur has
underlined that four square meters are in partiulaot acceptable if (remand)
prisoners are confined for most of the time witthe cell and remain in remand
prisons for extended periods of tiffie7 m? per prisoner might serve as an approx-
imate and desirable guideline for a detention dmit, establishing overcrowding

2L Council of Europe: European Prison Rules. Stragh@006, p. 47; see in particular rule 18.4:
National law shall provide mechanisms for ensutimat these minimum requirements are not
breached by the overcrowding of prisons; see alscoRmendation No. R (99) 22 of the
Committee of Ministers to Member States Conceriirigon Overcrowding and Prison Popula-
tion Inflation, and UN Standard Minimum Rules foetTreatment of Prisoners Adopted by the
First United Nations Congress on the Preventio@riofhe and the Treatment of Offenders, held
at Geneva in 1955, and approved by the EconomicSaxxéhl Council by its resolutions 663 C
(XXIV) of 31 July 1957 and 2076 (LXII) of 13 May ¥9, rules on accommodation.

22 CPT: Report to the Government of Bosnia and Harzieg on the visit to Bosnia and Herze-
govina carried out by the European Committee fer Rnevention of Torture and Inhuman or
Degrading Treatment or Punishment (CPT) from 115dvay 2009. CPT/Inf (2010) 11, Stras-
bourg, 31 March 2010, No. 24, 4 square meters pgorer in a multi-occupancy cell; see also
CPT Reports on the visit to Poland carried out Byf @om 30 June to 12 July 1996, on the vis-
it to Albania carried out by the CPT from 9 to 18@d@mber 1997, on the visit to Slovakia by
the CPT from 9 to 18 October 2000.

23 CPT: Report to the Polish Government on the isiPoland carried out by the European
Committee for the Prevention of Torture and Inhurmamegrading Treatment or Punishment
(CPT) from 30 June to 12 July 1996. Strasbourgs@dtember 1998, No. 70.

24 Commission on Human Rights: Report of the SpeRagporteurManfred NowakAddendum.
Follow-up to the recommendations made by the SpBeipporteur. Visits to Azerbaijan, Brazil,
Cameroon, Chile, Mexico, Romania, the Russian Fiter, Spain, Turkey, Uzbekistan and
Venezuela. E/CN.4/2006/6/Add. 2, 21 March 200&%.



6 How is Overcrowding Explained?

from the perspective of an infringement of Art. Btlie European Convention on
Human Rights will be dependent on more than jusblaservation of less than 7
square meters being available for one prisonergitenf time spent in an over-
crowded prison facility, possibilities to spend d¢irautside the cell, participation at
furlough programs, the delivery of rehabilitativerndgces and medical treatment as
well as security issues will be taken into accotm, Insofar, overcrowding will
also be dependent on the normative and culturahdveork within which over-
crowding (in terms of infringements on basic righits assessed. The European
Court of Human Rights, however, has made clear thilihg under a certain
amount of space will always raise an issue undeptbhibition of torture and in-
humane and degrading treatment or punishment. ifldeng that a prisoner was
placed in a cell which left 0.9-1.9 m? of space ipenate evidently results in inhu-
mane conditions of confinement. In the judgmen¢nefice was made to aggravat-
ing circumstances coming with overcrowding, in atar the necessity to sleep in
turns, disturbance through general commotions amsenfrom a large number of
inmates as well as the lack of “real privacy” argks of catching diseases as well
as the length of confinement under overcrowded itiomd, while it was noted that
a lack of intent to put prisoners into such cowdis would not exclude a finding of
violation of the prohibition of inhumane and degradtreatment or punishment
(Art. 3 ECHRY®. The European Court on Human Rights in recentscaséact has
stressed that space itself could represent theatdattor indicating an overcrowd-
ed situation which establishes an infringement lo@ prohibition of inhuman
treatment/punishmefit It does not come as a surprise then that conderrsys-
temic overcrowding and the risk of a violation at. A3 ECHR have been raised in
European Arrest Warrant proceediffgs

Approaches to the assessment of overcrowding unteEmnational and national
laws and standards amount roughly to a “totalitgarditions” te<f which essen-
tially provides for a multi-dimensional scale. Tisale includes “core conditions”
of adequate circumstances of detention/imprisonfdntluding the space availa-
ble for a prisoner (and it embraces also a “prispace per se” test). The smaller
the space available, however, the more importacrines space in itself. The rul-
ing of the Polish Constitutional Cotftholding that an emergency provision in the
prison law which allows suspension of the statiytatetermined minimum space
of 3 square meters is unconstitutional, underlthas a minimum amount of space

% ECHR:Kalashnikow. Russia, Application no. 47095/99, Judgmeniesiourg, 15 July 2002.

26 ECHR: Orchowskiv. Poland, Application no. 17885/04, Judgmenta&iourg, 22 October
2009;Sikorskiv. Poland, Application no. 17599/05, Judgmenta&iourg, 22 October 2009.

2" Court references 2B1367 and 2B1368/09 in the §Hh@oiurt of Lothian and Borders at Edin-

burgh under the Extradition Act 2003, PolandAdam Kropiwnicki Prisoner in HM Prison

Saughton, Edinburgh, 16 December 2009.

Chung, S.¥Y Prison Overcrowding: Standards in DetermininghEiAmendment Violations.

Fordham Law Review 68 (2000), pp. 2351-2400.

Steinberg, J Prison Overcrowding and the Constitutional RightAdequate Accommodation

in South Africa. Paper commissioned by the Centretie Study of Violence and Reconcilia-

tion. Capetown, January 2005.

%0 Polish Constitutional Court, decision as of 26 N2@@8.

28
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Introduction: Overcrowding Defined 7

determines a baseline of overcrowding. In most taasin Western Europe,
where the tradition has been that each prisonardhme kept in a single cell, over-
crowding generally means having two or three pissriving in a cell that was
originally constructed to hold one person. Howewangle cell accommodation is
not the rule in other regions. In some countrieg€astern Europe throughout the
1990s overcrowding meant three prisoners havingh@mre one bed, sleeping in
turns. The size of living accommodation is, of aajronly one element to be taken
into account when considering whether a prisorvexarowded. The Anti-Torture
Committee of the Council of Europe has moreovetedtshat even with an occu-
pancy level of 95 % of the total design capacitygirison estate, it becomes diffi-
cult or even impossible to deliver those servicédctv are required to ensure re-
spect for inmates’ human dignify Insofar, the definition of overcrowding and its
relevance for cruel, inhuman, degrading treatmenighment as well as human
dignity is subject to an ongoing discourse whictherds various concerns and in-
terests.

Apart from courts and human rights monitors, prismaiministrations have
adopted procedures and standards which result asunes of prison capacity and
with that also measures of overcrowding. Such dedims refer basically to a num-
ber of prisoners actually imprisoned exceeding rthenber of prison cells/beds
which has been set as the maximum to be held msam With a “designated ca-
pacity” the number of prisoners is establisheduglbadministrative decisions for
whom the prisoncan provide adequately for medical care, rehabitgaprograms,
education, personal safety of prisoners and*ta8esides designated capacity, de-
sign, rated and operational capacity concepts eaioiind. Design capacity refers
to the number of inmates which in the planning pescwas intended, operational
capacity evidently means the number of prisonerghvican be accommodated
without putting at risk basic objectives such aaltime safety and security while
rated capacity relies on assessments by desigoffieid|s in a jurisdictior’.

Definitions of overcrowding thus require first df the establishment of a max-
imum number of prisoners which can be accommodated prison facility. The
maximum number must be established on the basisitefia consistent with hu-
man rights and minimum standards issued by theedritations or regional bod-
ies. Definitions of overcrowding, however, will tBf among world regions and
will be dependent partially on whether single @gtommodation is adopted as a

31 CPT: Report to the Government of the United Kimgdon the visit to the United Kingdom

carried out by the European Committee for the Rréee of Torture and Inhuman or Degrad-
ing Treatment or Punishment (CPT) from 18 Novenibet December 2008. Strasbourg 2009,
p. 20.

Griffiths, C.T. & Murdoch, D.J.Strategies and Best Practices against OvercrgndilCorrec-
tional Institutions. International Centre for Crimal Law Reform and Criminal Justice Policy.
Vancouver 2009, p. 1.

Baker, J. et al A Solution to Prison Overcrowding and Recidiviggiobal Positioning System
Location of Parolees and Probationers. InnovatikecRing Systems. University of Maryland,
2002, pp. 31-32.

32
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8 How is Overcrowding Explained?

rule®* or communal cells and on the general prison desayd cultur€, on the
economic resources available and the degree diaiasvhich is demanded from
prison administration by politicians, law makersiahe judiciary. However, im-
prisonment (and prisons) refers to criminal punishtrwhich is the least elastic
when contrasting it with probation, day fines ohext community sanctions. The
guestion of how much “double bunking” (or tripleriing) can be tolerated and
for which time demonstrates the apparent needl&stieity and the corresponding
need to monitor tightly its use in order to avdidttshort-term relief strategies turn
into long term overcrowding. Prison capacity therefhas been assumed to be a
“slippery concept” which expresses the need fosteddly and can be used to make
overcrowding more or less appar&nt

Problems of assessing occupancy rates from th@gumige of overcrowding in
many countries are due to the lack of robust datédhe number of prisoners de-
tained and available (or designed) and adequaserpgpace. Reports on the basis
of prison visits carried out by General Rapportearsommissions provide for ad-
ditional, but selective information, they may notpensate fully a general deficit
in valid and reliable (in particular longitudinalata on prison systems.

2.2 Causes of Overcrowding

2.2.1 Where and When Does Overcrowding Occur?

Explanations of overcrowding have been preoccumiét the excessive use of
prison sentences and the overall growth of prisopufations’. Insofar research

has dealt rather with explaining prison growth tfiading answers to the question
of how overcrowding may be explained. Evidentlyisiassumed widely that over-
crowding is strongly correlated with a heavy useiroprisonment’. The most

prominent example these days certainly concerngo@ah exhibiting even by US

standards an extremely high rate of imprisonmeut @nthe same time extreme
overcrowding which has resulted in a court decisibliging the state of California
to reduce its prison population by some 55,0000pgss within three years in order
to re-establish prison conditions not infringing oconstitutional rights of prison

% Coyle, A: Managing prison overcrowding: A European persipecRencontre Européenne des

Directeurs d’Administration Pénitentiaire, Ministéde Justice. Place Venddme, Paris, 11 July
2008. International Centre for Prison Studies. Lam@008.
% Giffard, C. & Muntingh, L: The Effect of Sentencing on the Size of the Bafrican Prison
Population. Newlands 2006, p. 9.
Cox, G.H. & Rhodes, S:LManaging Overcrowding: Corrections Administratand the Prison
Crisis. Criminal Justice Policy Review 4 (1990), ph5-143, p. 120.
Blumstein, A. & Piquero, A.RRestore Rationality to Sentencing Policy. Crialagy & Public
Policy 6 (2007), pp. 679-688.
Hartney, C: US Rates of Incarceration: A Global PerspectiResearch from the National
Council on Crime and Delinquency, November 2004.,.p.
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Causes of Overcrowding 9

inmates (8 Amendment}. In Europe, England/Wales may serve as an example
for a prison system which on the one hand is charzed by a strong increase in
the number of prisoners and top-ranked in Westemoie as regards the prisoner
rate, agézl, on the other hand experiences durintageears overcrowding in many
prisons”.

However, a closer look at prison systems revealtttie correlation between the
rate of imprisonment and overcrowding is rather kvéata from the Council of
Europe Penal Statistics 2006 can be used for dgsamaf prison occupancy rates
of 42 European countries which are members of ten€il of Europé'. Data for
2006 allow for a basic description of occupancgsand the under or over capaci-
ty operation of correctional systems. The data sti@w 17 correctional systems in
2006 had occupation rates which are less than 8% e actual capacity (Latvia,
Monaco, Northern Ireland, Turkey, Switzerland, Amae Azerbaijan, Republic
Srpska, Iceland, Lithuania, Liechtenstein, Luxengbuvlalta, Moldova, Russian
Federation, San Marino, Slovakia). 14 countrie®repccupation rates which fall
in between 95 % and 105 % of the official prisopawty (Albania, Bosnia, Czech
Republic, Denmark, Estonia, Germany, Netherlandswidy, Portugal, Romania,
Slovenia, Sweden, Macedonia, Scotland). Minor awevding (of less than 10 %)
is noted for two countries (Austria, Georgia), whileven countries had a number
of prisoners which exceeded prison capacity byol8a % (Ukraine, Poland, Bel-
gium, Croatia, Finland, France, England/Wales).e€hcountries are affected by
occupation rates ranging between 30-50 % over dipaaty (Spain, Italy, Hunga-
ry) and the rates of another three (Greece, CyfBulkgaria) were 50 % above the
number of prisoners which officially can be accondieted in available prison
cells.

The correlation between prison occupancy ratespaisdner rates calculated for
all countries covered by the Council of Europe gristatistics amounts to -.153
(Pearson’s R) indicating a negative correlationi¢iwimeans that with an increas-
ing prisoner rate occupancy rates are decreaditwyyever, this is due to many of
the Eastern European countries still providingsignificant official prison capaci-
ty despite significant decreases in the numbeffehders actually sent to pris‘8n
This results in many of the Eastern European cmsmgxperiencing a rather low
average utilization of prison capacity. When takifastern European countries out

3 In the United States District Courts for the EastBistrict of California and the Northern Dis-

trict of California United States District CouRalph Coleman et al(Plaintiffs) v. Arnold
Schwarzenegger et gDefendants)Marciano Plata et al(Plaintiffs) v. Arnold Schwarzeneg-
ger et al.(Defendants), No. CIV S-90-0520 LKK JFM P; No. C0351 TEH, August 4, 2009.

40" Gray, C. & Elkins, M: Projections of Long Term Trends in the Prisoptiation to 2008 8/01.
England and Wales. London 2001.

41 Aebi, M.E: Council of Europe’s Annual Penal Statistics. $FEAl. Strasbourg 2007, p. 18.

42 gee for example CPT: Report to the Latvian Govemnon the visit to Latvia carried out by
the European Committee for the Prevention of Teraurd Inhuman or Degrading Treatment or
Punishment (CPT) from 27 November to 7 Decembei7 28@asbourg 2009, pp. 21-22, noting
a significant reduction of the number of prisongirge the last visit of the CPT to Latvia (from
8,231 into 6,530 in 2007) and a number of prisomezl below the maximum capacity of Lat-
vian prisons.
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of the calculation then, the correlation coeffi¢iturns into the positive direction
(.204). But, the coefficient is not significant asldould be interpreted as demon-

strating that overcrowding can come with both, lamd high levels of prisoner
rates.

Graph 1:Prisoner Rates (100,000) and Overcrowdmgurope
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] ] ] ] ]
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Source:Aebi, M.E: Council of Europe’s Annual Penal Statistics. SFAl. Strasbourg 2007, p. 18;
the figures provided in SPACE | for England/Wales avidently wrong and have been replaced by

the figures provided by NOMS: Population in Custofonthly Tables, October 2006, England
and Wales. London 2006, table 4.

2.2.2 Occupancy Rates and Their Correlates

In order to look for broader patterns of possilberelates of overcrowding occu-
pancy and prisoner rates (as on display in the memstint World Prison Surv&y
have been analyzed with introducing various indredsted to the economy, human
development, social equality, state fragility, gimte and corruption. The analysis re-
sults in the correlation matrix on display beloviheTdegree of inequality is repre-
sented by the Gini index which measures (economexjuality on the basis of the
distribution of family income in a country. The ogption related data were taken
from the most recent Corruption Perception Indeklisbed by Transparency In-
ternational. Violence data stem from statistics pid@d by UNODC on the basis of
criminal justice and health data. The Human Devalept Index considers besides

43 www.kcl.ac.uk/depsta/law/research/icps/worldbrief/
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the Gross National Product life expectancy, the @t literacy as well as other
economic and education related indicators. Finaffectiveness and legitimacy
indices refer to security, economic, political asatial dimensions which add up to
the (total of) state fragility indé%

Table 1:  Correlates of Prison Occupancy Rates

Variable Total Europe Africa South America Asial
Prisoner Rate (100.000) R* | -.083 -.222 .098 .097 -.274
Sig 341 .147 .627 .703 175
Pretrial Detention % R 451 -.014 .210 -.019 723
Sig .000 .929 .294 .030 .000
Foreigners % R -.140 .085 -.299 -.148 -.032
Sig 131 .583 214 .558 .887
GDP Capita US$ R -.313 -.093 -.263 -.436 -.141
Sig .000 .596 .186 .070 .501
Gini Index R .226 .236 -.531 .362 .048
Sig .010 .123 .005 .154 .816
Democracy Index R -.162 -.251 .212 -.306 .146
Sig .063 .100 .288 .216 A78
Violent Death / 100.000 R .355 411 .058 .512 .163
Sig .000 .006 Ja72 .030 436
Corruption Index R -.318 -.207 -.158 -.068 -.168
Sig .000 176 431 .788 412
Human Development Index R -.450 -.350 -.122 -.233 -473
Sig .000 .020 .587 .352 .017
State Fragility R .378 .440 .188 .338 .207
Sig .000 .004 .558 .185 321
Effectiveness R .390 .395 .140 .384 .266
Sig .000 .010 .488 .128 .199
Legitimacy R .318 .452 .061 .243 .082
Sig .000 .003 .764 .347 .697

Sources: Gini Index: www.cia.gov/library/publicatsithe-world-factbook/fields/2172.html. GDP:
www.infoplease.com/world/statistics/economic-statssby-country.html. Violence: UNODC, Homi-
cide Statistics, Criminal Justice Sources — Lateatlable year (2003-2008); Homicide Statisticdh-Pu
lic Health Sources — Latest available year (2003820Democracy Index: The Economist Intelligence
Unit's Index of Democracy 2008. Prison figures: wikel.ac.uk/depsta/law/research/icps/worldbrief/.
State Fragility, Effectiveness, Legitimadyarshall, M.G. & Cole, B.R Global Report 2009. Conflict,
Governance, and State Fragility. Center for Systdpsiace, Center for Global Policy 2010. Human
Development Index: hdr.undp.org/en/ Human Develagneports. Corruption Index: Transparency
International: Corruption Perception Index 20@9w.transparency.de

* R = Pearson’s Correlation Coefficient

4 Marshall, M.G. & Cole, B.R Global Report 2009. Conflict, Governance, andt&SFragility.
Center for Systemic Peace, Center for Global P@wio, p. 31.
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The correlations on display in table 1 reveal nhiinexpected for the data at
large. Overcrowding is correlated with the rateudtrial detainees, the size of the
GDP per capita, the degree of inequality as meddoyethe Gini index, democra-
cy, the extent of perceived corruption, state figgand its subcomponents as well
as violence. Overcrowding is neither significardtyrelated with the prisoner rate
at large nor with the share of foreign prison in@saiOn the basis of this pattern of
correlations it can be concluded that overcrowdiraplems essentially are associ-
ated with problems of governance, a weak econondyadavious problems in the
criminal justice systems (expressed in the shargrefrial detainees). When it
comes to the regions it is also to be expecteddhatto small numbers correlation
coefficients only rarely get significant. Most dietcorrelations which are found for
world regions follow expectations. A significantreelation between pretrial deten-
tion and occupancy rates is not found for South Acae This means that there is
not much variation in the share of pretrial detasien South American countries;
all prison systems are affected to more or lessdinee extent.

2.2.3 Overcrowding in World Regions

2.2.3.1 Clusters of Overcrowding

A cluster analysis confirms the pattern of coredgiresented in table 2. Three dis-
tinct clusters emerge, representing low (clustermi@dium (cluster 2) and high
(cluster 3) over capacity operation of correctiosgdtems and displaying differ-
ences in economic, social, governance and crinmjungtice related dimensions.
Cluster 1 points to a high GDP per capita, a loalernce rate, low state fragility,
high achievements in human development and demparraet a low extent of per-
ceived corruption. Most of the countries fallingarcluster 1 belong to Europe,
North America and Oceania. Cluster 2 exhibits imparison with cluster 1 a
slightly higher rate of overcrowding, a comparataee of pretrial detainees and a
significantly higher rate of imprisonment. Diffeiss in comparison with cluster 1
are particularly marked in the GDP variable, inlemd death rates and in the cor-
ruption index. Cluster 3 embraces countries witthhoccupancy rates. While the
prisoner rate in this cluster is low compared wvilie other clusters, it is distin-
guished from the other clusters clearly throughgh hate of violent death, low per
capita GDP, democracy and human development valsiegell as manifest signs
of weak governmental structures. An elevated ratgretrial detainees in cluster 3
points then to deficits in case processing andemioal capacity.
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Table 2:  Clusters of Overcrowding

Final Cluster Centers

Cluster
1 2 3

Occupancy Rate % 105,14 110,83 144,68
Pretrial Detainees % 26,73 24,74 40,01
GDP Capita US$ 32331,82 15604,35 3894,94
Violent Death / 100,000 1,41 8,34 15,13
State Fragility Index 2008 1,05 2,17 11,37
Prisoner Rate / 100,000 156,32 197,22 140,80
Human Development Indg 954,09 867,57 656,78
Democracy Index 8,36 7,03 5,08
Corruption Index 2009 7,90 4,88 2,90
Share of Regions 23% (100 N. Europe 9% (25) S.Africa 8% (75) S.Africa
Clusters 36% (90) W. Europe | 4% (10) S.E. Asia | 9 % (100) E. Africa

() percent of countries 5% (10) S. Europe |39 % (53) E. Europe |14 %
from aregion falling | 504 (33) FarEast |13 % (40) S. Europe | 5% (100) N. Africa
in clusters 1-3 5% (10) S.E.Asia | 4% (10) W. Europe| 8% (100) Centr. Asia

5% (20) Near East | 4% (33) FarEast [11% (80) S.E.Asia

5% (20) Middle East| 9 % (40) Middle Eas| 4 % (100) Caribbean

8 % (100) N. America |18 % (25) S. Americall1l % (47) E. Europe

8 % (100) Oceania 5% (50) S. Europe
1% (33) Far East

3% (40) Middle East

5% (80) Near East

16 % (75) S. America

100) W. Africa

—~ o~ o~ o~

2.2.3.2 Overcrowding in Europe

When looking at prison occupancy rates as theyldefbafter the last account in
the Council of Europe Prison Statistics 2006, it ba observed that in many cases
of overcrowding on display in the data from 2006&réhwere no improvements
made. For Greece, the CPT noted at the occasi@enwgit in 2007 that despite
plans to implement a prison construction progrard ancriminal policy which
should encourage alternatives to imprisonment aatly eelease/parole, prison
overcrowding had not lost its momenttiniThe problem of overcrowding persists

4 CPT: Report to the Government of Greece on thi¢ tidsGreece carried out by the European

Committee for the Prevention of Torture and Inhurmamegrading Treatment or Punishment
(CPT) from 20 to 27 February 2007. Strasbourg 2@0&5; see alsgan KalmthoutA.M.,
Knapen, M.M & Morgenstern, C.Pre-trial Detention in the European Union. An Asés of
Minimum Standards in Pre-trial Detention and the@ds for Regular Review in the Member
States of the EU. Nijmegen 2009, pp. 437-464.
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also in Bulgari&® although Bulgaria has experienced a significadticéion in the
prison population over the last yeHrsAlbania made progress in reducing over-
crowding problems, though over capacity operatibriacilities for remand and
sentenced prisoners still is obseffeddther European countries have evidently
slipped deeper into overcrowding problems (BeldiUnfrancé’, Italy®). Since
mid 2008, overcrowding affects Irish prisons. Iedaof a “design capacity” of
2,969 places counted in July 2008 3,589 prisonadstth be accommodated and the
Irish prison population reached almost 4,000 atehd of May 200%. In Eng-
land/Walesapproximately a quarter of prisoners since the rbegg of the new
millennium is detained under conditions of overcdavg®®. On the other side,
some countries have managed to reduce prison gagnsdsasignificantly (Portugal,
Romania, The Netherlands, Germéﬁ.y)

The situation in Central/Eastern Europe and Ruksi#s rather mixed. For
Georgia, serious problems of overcrowding are tegorevidently as a conse-
guence of a rapid increase in the number of prisobhetween 2004 and 2008. The
number of prisoners tripled in this period from s0®500 to almost 20,080

United States Department of State, 2009 CountpoRs on Human Rights Practices — Bulgar-
ia, 11 March 2010; http://www.unhcr.org/refworldéid/4b9e530d2.html [14.04.2012].

Round Table on detention conditions, Prison pdmrain the European Union, Brussels, 8
December 2009; http://www.kcl.ac.uk/depsta/law/aesk/icps/worldbrief/?search=europe&x=
Europe, the number of prisoners in Bulgaria staatdapproximately 9,400 in 2009, a signifi-
cant decrease from some 11,500 in 1998.

Amnesty International: Amnesty International’s €ems in Albania: January-June 2009. Lon-
don 2009, p. 3.

Committee against Torture: Committee Against TiertBegins Review of Report of Belgium.
Geneva, 12 November 2008.

Report by Mr Alvaro Gil-Robles Commissioner for Human Rights on the Effectivesjiet for
Human Rights in France Following his Visit fromd21 September 2005, CommDH (2006) 2,
Strasbourg, 15 February 2006, p. 21.

Human Rights Council: Report of the Working GraupArbitrary Detention. Addendum: Mis-
sion to ltaly. AIHRC/10/21/Add. 5, 26 January 200@, 24-27.

ICCPR Follow-Up Submission on Ireland, subseqtentile 71, paragraph 5 of the UN Human
Rights Committee’s rules of procedure, August 2@0%.

See www.publications.parliament.uk/pa/cm/cmhahsnal.

15th Conference of Directors of Prison Adminigtrat Overcrowded Prisons: Looking for So-
lutions. Conclusions by the General Rapporteur,nkigigh, 9-11 September 2009, CDAP
(2009) 04; see also Round Table on detention dongit Prison population in the European
Union, Brussels, 8 December 2009; www.kcl.ac.ukétaw/research/icps/worldbrief/?search
=europe&x=Europe.

Penal Reform International: Assessment of Pengislation in Georgia. Tiflis 2009, p. 19;
Human Rights Council: Tenth session. Agenda itelRehort of the Special Rapporteur on tor-
ture and other cruel, inhuman or degrading treatroepunishmentManfred Nowak Adden-
dum: Follow-Up to the Recommendations Made by tpect&l Rapporteur. Visits to China,
Georgia, Jordan, Nepal, Nigeria and Togo, A/HRCIA0Add. 5, 17 February 2009, pp. 98-
100; Human Rights Watch: World Report. New York @0g. 416.
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Overcrowding as a problem has been raised for Botand Hungary (which is
also visible in the number of cases pending betftoeeEuropean Court on Human
Rights). The most dramatic reduction in prison namshn any member state of the
Council of Europe over the last decade occurredussia, where the prison popu-
lation stood at over one million in 1998 and hdtefato 763,000 by the beginning
of 2005’. While the reduction has been explained by a nfigrounds, among
them political will, legislative changes, the systic involvement of key players
of the criminal justice process, especially judged prosecutors, re-assurance of
the public and the media that the changes in tisoprsystem will not threaten
public safety, in recent years the prison poputatias increased again and stands
in 2008 at approximately 900,000 prisoners (howestdr well below prisoner
rates in the 1990%) In other Central and Eastern European countrescoowd-
ing has been linked to remand prisons and the wsestof pretrial detention. In
Moldova efforts to reduce prison overcrowding hdeen launched through im-
plementing alternatives to imprisonment, but ov@ncting persists in remand
prison§9. Also, in the Ukraine problems of overcrowding &t especially in pre-
trial detention centef

2.2.3.3 North America

Prison growth has been particularly marked in timtedi States where a policy of
mass incarcerati6hhas resulted in imprisonment and prisoner ratasgb far be-

yond what is observed in other countifesVith one among 100 adults in prison at
any given day costs for incarceration are placimgyéasing pressure on public
budgets and experiences of imprisonment are faerpogvalent among Hispanic
and Afro-American men (with one in nine black mege@ 20-34 years behind
bars§®. However, prison rates, prison growth and prismwding vary widely in

% European Roma Rights Centre: Written Commentshef European Roma Rights Centre,

Chance for Children Foundation and the Hungarialsirld Committee: Concerning Hungary.
For Consideration by the United Nations Committeigsa98th Session, p. 12.

Russian Research Center for Human Rights: Russaeration. NGO Report on the imple-
mentation of the ICCPR (prior to the adoption a tist of issues). Moscow, December 2008, p.
3.

Coyle, A: Managing prison overcrowding: A European perSpecRencontre Européenne des
Directeurs d’Administration Pénitentiaire, Ministéde Justice. Place Venddme, Paris, 11 July
2008. International Centre for Prison Studies. lan@008, p. 8; Russian Research Center for
Human Rights (fn. 57), p. 3.

Human Rights Council: Report of the Special Rapgoron torture and other cruel, inhuman or
degrading treatment or punishmeManfred Nowak Mission to the Republic of Moldova,
A/HRC/10/44/Add. 3, 12 February 2009, pp. 30-48.

Amnesty International: Briefing for the Committegainst Torture on Ukraine Index: EUR
50/001/2007. Geneva, April 2007.

®1 The PEW Center on the States: One in 100: Behard Bi America 2008. Washington 2008.

2" Tonry, M: Looking Back to See the Future of Punishment mefica. Social Research 74
(2007), pp. 353-378.

53 The PEW Center (fn. 61), p. 6.
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the United Stat& While rates of imprisonment continued to grow dtmost four
decades between 1973 and 2008, the pace of grdéevtled down during the last
years and 2009 saw the first time a decline — thamall and amounting to -0,4 %
for the United States at lafe The overall decline did not reduce the divide be-
tween states with decreasing numbers of prisonethe one hand and states with
an expanding system of imprisonment. Rather, thigle is deepening, showing
for example states with extreme drops in the nunabgarisoners and states with
evenly extreme increases. Overcrowding in the Aca@riprison system can be
studied on the basis of official accounts and sias which provide for an accurate
picture of occupancy of most prison systems inhéted State®. Canada, in con-
trast to the United States, has a far lower prisoaie and less capacity problems
despite a development of crime rates that corredgptmthat in the United States.

2.2.3.4 Latin America

Latin America displays a mixed picture as regaftus dize and growth of prison
populatiofi’ but virtually all countries in this region haveelpeplagued by prison
overcrowding for decades. Recent reports of therdlAtmerican Commission on
Human Rights have revealed overcrowding problemthénChilean prison sys-
ten®. In Mexico overcrowded prisons have been linkegrison riots and severe
impediments to successful re-entry progriinérgentina reports critical prison
conditions in particular from the province of Busndires. In 2009, the overpopu-
lation in provincial prisons worsened with 77 %dsftainees placed in pretrial de-
tentiod® and despite a landmark ruling of the ArgentinerSoe Court from May
2005 which declared that all prisons in the countiyst abide by the United Na-
tions Standard Minimum Rules for the Treatment$dhers there are no signs of
significant changes. Brazil's prisons are plagugdévere overcrowding, too. De-
lays within the justice system contribute to oveveding; some 45 % of all in-
mates in Brazil are pretrial detainees. The BrazilNational Justice Council re-
ported in 2009 that approximately 60,000 inmaterevbeing held arbitrarify. For
Uruguay plans to address overcrowding have beeelae®d in a response to a

5 The PEW Center (fn. 61), p. 7.

5 The PEW Center on the States: Prison Count 20fe Sopulation Declines for the First Time
in 38 Years. Washington 2010, p. 1.

See for example Quarterly Report on the StatuBrision Overcrowding, Fourth Quarter 2009.
Massachusetts Department of Correction Submitt&zbimpliance with Chapter 799 Section 21
of the Acts of 1985; Commission on Prison and Qa#rcrowding: Report to the Governor and
the Legislature, State of Connecticut, 2006.

Walmsley, R World Prison Population List (eighth edition)ini§’s College. London 2009, p. 3.

Inter-American Commission on Human Rights: Rapgamghip on the Rights of Persons Depri-
ved of Liberty. No. 39/08.

Comunicacién Social GDF, Boletin 1498 del Doming®de septiembre de 2009.
©° Human Rights Watch: World Report. New York 2010194.
" Human Rights Watch (fn. 70), p. 203.
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mission of the Special RapportéurParaguay, in spite of a rather low prisoner
rate, displays heavy overcrowding in the prisoriesys’.

2.2.3.5 Overcrowding in Africa

Africa seems to be particularly exposed to overdiog/*. The most recent figures
show for all African countries (below the Sahara) Which information is availa-
ble elevated rates of overcrowdliAgOvercrowding and related precarious condi-
tions of prisons had been made a central poinhénKkampala Declaration 1996
which draws on experiences from the 1970s and 18805 addition to chronic
overcrowding problems, several African countrieven@&xperienced substantial
growth of prison populations in recent years asl &eldeterioration of capacity
problems coming with that. Uganda reports for OetoR009 approximately
31,000 prisoners (up from around 20,000 in 2007)reMthan 50 % of these are
remand prisonef§ As the prison capacity was established at ardih@00 beds
in 2007, capacity problems evidently have signifittaworsened. The optimistic
assessment in the 2007 Uganda census report whestimad a further decline in
the prison population growth, was certainly unfoedfl The Tanzanian Prison
Service is responsible for the custody and camare than 45,000 inmates while
its official accommodation capacity is 22,669. Tinplies that the prison facilities
are overcrowded by more than 106°%Overcrowding then is reported from the
Democratic Republic of Confbas well as from countries of Southern Africa. For

2 Office of the United Nations High Commissioner féduman Rights: United Nations Special

Procedures. Facts and Figures 2009. New York 20080.

Human Rights Council: Seventh session ltem 3 efagenda Promotion and Protection of all
Human Rights, Civil, Political, Economic, Socialda@ultural Rights, Including the Right to

Development. Report of the Special Rapporteur oute and other cruel, inhuman or degrad-
ing treatment or punishmenManfred Nowak Addendum: Mission to Paraguay, A/HRC
[7/3/Add. 3, 1 October 2007, p. 17.

Dankwa, V: Overcrowding in African Prisons, in: J. Sarkied(), Human Rights in African
Prisons. Capetown 2008, pp. 83-92, p. 88; seethlsdreport of the Mission of the Special
Rapporteur on Prisons and Conditions of DetentioAfrica to the Federal Democratic Repub-
lic of Ethiopia, 15-29 March 2004, p. 24; Reportlé Special Rapporteur on Prisons and Con-
ditions of Detention in Africa, The African Commiss on Human and People’s Rights: Report
to the Government of the Republic of Cameroon envikit of the Special Rapporteur on Pris-
ons and Conditions of Detention in Africa from 21t® September 2002, p. 10; p. 126 (Guinea),
p. 137 (Liberia), p. 154 (Sierra Leone).

Muntingh, L: Alternative Sentencing in Africa, in: J. Sarki@d.), Human Rights in African
Prisons. Capetown 2008, pp. 178-203, p. 184.

Kampala Declaration on Prison Conditions in Afrieavw. penalreform.org/english/pana_dec
larationkampala.htm [14.04.2012].

Uganda Prison Service: Summary of UPS Prisonéasis@cal Returns October 2009. Kampala
20009.

Uganda Prison Service: Census of Prisoners ine@r@l Government Prisons, 30 September
2007. Kampala 2007, p. 3.

www.moha.go.tz/index.php?option=com_content&vierticke&id=20&Itemid=11 [14.04.2012].

2009 Country Reports on Human Rights PracticegpuBlic of the Congo, Bureau of Democ-
racy, Human Rights, and Labor, March 11, 2010.

73

74

75

76

7

78

79

80



18 How is Overcrowding Explained?

South Africa a prison population of 40 % over thfic@l capacity was noted for
2009. Among prisoners figured some 16,000 who waetained because they
could not afford bail or paying a fine of 1,000 Rafl02 €) or les¢. Namibia is
affected by prison capacity problems since indepeaod at the beginning of the
199042 Overcrowding has been reported from the centiabp in Windhoef as
well as from police detention faciliti&'s

In Africa, overcrowding problems are evidently ipdadent from the prisoner
rate. Overcrowding problems are noted for West @editral African countries
(with imprisonment rates well below those foundeiarope or North America) as
overcrowding is observed in countries with higtsprier rates such as South Afri-
ca, Botswana or Namitfa Sudan’s prisons show signs of overcrowffiras do
most of the countries of Northern Africa, for whictiormation is available. More-
over, in many African countries, prison facilitieere built during colonial rule and
have received little attention after independéhce

2.2.3.6 Overcrowding in Asia

Prison growth and prison overcrowding are repofteth virtually all South-East
Asian countries. There were approximately 90,008opers in Indonesia in 2006;
three years later more than 140,000 inmates haee beunted in face of an offi-
cial prison capacity of 80,080 The Special Rapporteur has noted that a large
share of the Indonesian prison population conceérag offenders and that pretrial
detainees are outnumbering sentenced prishe@vercrowding has a negative
impact on efforts to control tuberculosis and otfnensmittable diseases (in partic-
ular HIV) in Indonesian prison%

8 www.pfi.org/Home/Centre for Justice and Recontitia’News/Partnership for Addressing

Prison Overcrowding in South Africa.

Oxche, T.-R Post-independence prison reform in Namibia —esotvservations. CSPRI News-

letter No. 17, 2006.

8 The Namibian, April 18, 2008.

8  Ruppel, 0.C. & Groenewaldt, A:LConditions of Police Cells in Namibia. Univeysitf Na-
mibia, Human Rights and Documentation Centre 2009.

8 seeMuntingh(fn. 75), pp. 184-185.

8 2009 Country Reports on Human Rights Practicesudas. Bureau of Democracy, Human

Rights, and Labor, March 11, 2010.

Tapscott, C Challenges to good prison governance in Africa,). Sarkin (ed.), Human Rights

in African Prisons. Capetown 2008, pp. 67-82, p. 73

www.ssig.kpkk.gov.my/ssig/news/fullnews.php?news89191&news_cat=.

Human Rights Council: Seventh session. Agenda Beeport of the Special Rapporteur on
torture and other cruel, inhuman or degrading tneat or punishmenfylanfred Nowak Ad-
dendum: Mission to Indonesia, A/HRC/7/3/Add. 7, arch 2008, p. 30; drug offences and
drug offenders represent significant shares ofoprigopulations in many South-Asian coun-
tries, see for example Thailand where in 2008 ttaes of drug offenders at the prison popula-
tion at large amounted to one third (Departmen€Cofrections, Ministry of Justice Thailand,
Bangkok, 1 April 2008).

IRIN: Indonesia: Overcrowding fuels TB in prisofsiday, 02 April 2010.
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For Jakarta prisons it was stated that in facenobficial capacity of 5,000 in-
mates these prisons housed in 2009 nearly 12,0téindes, among them some
6,900 who were detained for drug related cfim&ri Lankan prisons hold some
28,000 prisoners although the official capacity watablished with 8,200 prison
bed$% Overcrowded prisons have been reported from Hiéppines®, from Viet-
nant®, Thailand (200,000 prisoners in prisons and daterfaciliies designed to
hold 100,000% and Pakistan (95,000 prisoners are detained prigans originally
built to hold 36,000 persor§) Most of Central Asian countries as well as coun-
tries of the Far East (for example Japan) aredffested by prison overcrowding.

2.2.3.7 Post-Conflict and Conflict-Affected Coungi

Particular problems of overcrowding are observecbimntries which undergo rapid
social change and significant transitions or findnselves in a post-conflict situa-
tion and in a difficult process of state buildittere, prisons and prison conditions
should become an integral part of the general mefof the security sectors and
general security policiés However, prisons until now did not receive mutiera
tion in countries with fragile and weak state stinoes, although a properly operat-
ing prison system could contribute to building apst in the state and provide for
security. Particular problems of weak states ages&nced in Afghanistan and
Haiti. Of course, more countries are affected lgypghoblem of having to cope with
ongoing violence and the task of re-establishirrdesstructures and functioning
criminal justice systems. Table 1 accounts for ¢x¢éent of state fragility and
shows that state fragility is correlated with cdiwis unfavorable to an effective
handling of prison problems.

In Afghanistan a rapidly increasing prison populatis assumed to be the result
of serious shortcomings in the criminal justicetegs which faces a heavy increase
in cases coming to courts (also as a consequen@iotriminal laws, in particular

1 Intellasia: Indonesia’s drug fight pushes prisddstexplosion, 5 August 2009.

Human Rights Council: Seventh session. Agenda Beeport of the Special Rapporteur on
torture and other cruel, inhuman or degrading tneat or punishmentylanfred Nowak Mis-
sion to Sri Lanka, A/IHRC/7/3/Add. 6, 26 Februar¥80pp. 2, 22.

% |CRC: Philippines: Protecting life and dignity places of detention. ICRC Bulletin No. 01/
2010, 3 February 2010.

2009 Country Reports on Human Rights Practicesetnsm. Bureau of Democracy, Human
Rights, and Labor, March 11, 2010.

2009 Country Reports on Human Rights Practice$aildnd. Bureau of Democracy, Human
Rights, and Labor, March 11, 2010.

2009 Country Reports on Human Rights Practicesikistan. Bureau of Democracy, Human
Rights, and Labor, March 11, 2010.

% OECD: The OECD DAC Handbook on Security SystemoRef(SSR). Supporting Security
and Justice. Paris 2007, p. 199.
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20 How is Overcrowding Explained?

criminal drug law}®. The prison population is predicted to reach 100,H 2010
(up from 9,600 in 200%).

The Haitian prison system suffers from significanoblems®. The prison sys-
tem is overburdened, understaffed and severelycomeded. As of December
2008, Haiti's 8,204 prisoners were held in faa#tiwith a capacity of 2,448. The
number of prisoners has skyrocketed from some 2i5@005 to more than 6,000
in 2007. The physical infrastructure of criminakreztions has been partially de-
stroyed in violent conflicts. The National Penitant, in April 2007, housed more
than 2,500 prisoners although it was built to actmmate 800 detainees. Approx-
imately four fifths of the prisoners are not secthbut pretrial detaine®& The
rate of pretrial detainees is particularly high amgoung prisonet&®. Prison con-
ditions certainly are not in line with the Unitecafibns Minimum Standards as
basic needs of prisoners such as access to potalbde, health services, food etc.
allegedly are not catered to in an adequate waguride problems in the prison are
responded to by reducing the number of prisons/aitd keeping prisoners locked
up in their cell&™

2.2.3.8 Prison Overcrowding: A Mixed Picture

Data on prison capacity and overcrowding revea #isit overcrowding may af-
fect a country’s prisons selectively with some @nis showing over capacity occu-
pancy while others operate below the level of agnogmation capacity”. A prison
system at large may not exhibit a situation of ok@wvding, but nonetheless over-
crowding restricted to certain regions or indivitlpason facilities may occtf®.

% International Centre for Prison Studies: Altermesi to Imprisonment in Afghanistan. A Report

by the International Centre for Prison Studies.dam?2009, p. 4.
% Walmsley, R World Prison Population List {8ed.). King's College, London 2009, p. 4.

190 security Sector Reform Monitor: Haiti. The Cenfoe International Governance Innovation.
Waterloo, May 2009, pp. 6-7.

101 Human Rights Watch: World Report. New York 20102p9.

192" Inter-American Commission on Human Rights (IACHR)ess Release No. 32/07 “Rapporteur
on the Rights of Persons deprived of Liberty Codehi Visit to the Republic of Haiti”;
http://www.cidh.oas.org/Comunicados/English/200732ng.htm [14.04.2012].

Fuller, A. et al: Prolonged pretrial detention in Haiti. Vera ihge of Justice, July 2002.

Observations of the Inter-American Commission amridn Rights Upon Conclusion of its
April 2007 Visit to Haiti. General Secretariat Onjgation of American States. Washington
2008, p. 8.

See for example Uganda Prison Service: SummakyR8 Prisoners. Statistical Returns Octo-
ber 2009. Kampala 2009, pp. 2-3, where for the ISduiest of Uganda it is reported that pris-
ons hold more than the threefold of what prisores dgsigned to accommodate, while in the
East of Uganda the over capacity rate lies at 15 %.

See for example the case of Portugal in Human tRi@louncil: Universal Periodic Review.
Report of the Working Group on the Universal Pedogeview. Portugal. A/IHRC/13/10, 4
January 2010, No. 15; for Switzerland, Committeairg} Torture, Forty-second session, 26
April-14 May 2010: List of issues to be addressadrd) the consideration of the sixth periodic
report of Switzerland (CAT/C/CHE/6)* 18 January RQNo. 21; Guyana, Committee Against
Torture: Thirty-seventh session, 6-24 November 2@énsideration of Reports Submitted by
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As prison systems are structured on the basis rérgé normative principles such
as separation of juveniles from adults and womemfmen, high risk offenders
from low risk prisoners or by placing prisonerssedo the communities they come
from, it is evident that the flow of prisoners mafect some prison facilities while
others remain unaffected. In particular in coustngth a federal political system
which leaves responsibility for the operation afrgnal justice to states or other
political entities, overcrowding may be felt onty some political entities. Reports
of the General Rapporteur on torture and otherlcmleuman or degrading treat-
ment or punishment provide for examples of the enedistribution of prisoners
across a prison system and point to particularlprob of prisons serving large cit-
ies where various social problems converge and fuision overcrowdin%m.
Sometimes, deterioration of overcrowding comes \gnialnticular crack downs in
specific locations and related to special crimeojems %

Although there are but few longitudinal studiespoison overcrowding, it can be
assumed on the basis of research and reports igtatct patterns of careers in
overcrowding exist which can be modeled along verieconomic, cultural and
political condition$®®. Turning points in the course prison populaticaieetreflect
the impact of amnesties, changes in sentencingiesjiin sensitivity towards cer-
tain types of crime et

States Parties Under Article 19 of the Conventi@onclusion and recommendations of the
Committee against Torture (Extracts for follow-u@lyana.

Human Rights Council: Seventh session. Agenda BeReport of the Special Rapporteur on
torture and other cruel, inhuman or degrading tneat or punishmenfylanfred Nowak Ad-
dendum: Mission to Indonesia. A/HRC/7/3/Add. 7,M@arch 2008, p. 13; Commission on Hu-
man Rights: Sixty-second session Item 11 (a) ofpttezisional agenda. Report of the Special
RapporteurManfred NowakAddendum. Follow-up to the recommendations madeébySpe-
cial Rapporteur. Visits to Azerbaijan, Brazil, Caoen, Chile, Mexico, Romania, the Russian
Federation, Spain, Turkey, Uzbekistan and Venez&&@aN.4/2006/6/Add. 2, 21 March 2006,
p. 29.

CBC News: Prison overcrowding worse after Hellsg@ls roundup. Last Updated: Monday,
April 20, 2009.

See for exampl&teinbergfn. 29), describing such fluctuations for Southiee as ddissel, A. &
Ellis, S: Reform and Stasis: Transformation in South Afi¢&isons. Center for the Study of
Violence and Reconciliation, Capetown 2005pelman, W Crime, cash, and limited options:
Explaining the prison boom. Criminology & Publiclleyg 8 (2009), pp. 29-77, for the United
States; Ministry of Justice: Story of the prisorpplation 1995-2009 England and Wales. Min-
istry of Justice Statistics Bulletin. London 20€&, England/Wales.

10 Giffard, C. & Muntingh, L: The Effect of Sentencing on the Size of the Bd\frican Prison
Population. Newlands 2006, V.
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22 How is Overcrowding Explained?

Besides prisons, detention centers holding illégahigrants or psychiatric hos-
pitals accommodating and treating insane/mentllyffenders can be affected by
overcrowding, tot'.

Prison populations are growing in some parts ofwbdd. However, in some re-
gions/countries marked decreases in prison popuakthave been observed in the
last decade. There is evidently no uniform trencerEwithin (Federal) states pris-
oner rates take completely different courses.

Finland may serve then as (a rather unique) exafopke long term trend of fall-
ing numbers of prisoner€ as are examples Germany, Portugal and The Nether-
lands for a more recent short-term but significd@tline of the prison population
and questions linked to significant vacancy ingmigacilities.

In Germany a steady decline brought down the prigmoulation from 81,176
(March 31, 2003) to 73,592 in 2009 (March 31), epdof almost 10 %. The Gen-
eral Accounting Office of the State of Hamburg rgbehas advised the state gov-
ernment to respond to the dramatic decline in tlemblrg prison population
(2003: N = 3,120; 2008: 2,030) through adjusting gnison budget and reducing
the prison capacity accordingly. The decline in the Hamburg prison population is
due to reductions in both, the number of pretreththees and sentenced prisoners.
In the case of sentenced prisoners, the reduatibith is particularly marked for
prison sentences above one year, was rather dudnap in prison admissions and
not to release on parole (which has rather decdeaseveen 2003 and 2009). Data
demonstrate clearly that early release does ndaiexine decrease in the occupan-
cy of the Hamburg prison system. The trend is ratbe@ards a decrease in early
release on the basis of parole which is consisigifit a general trend to tighten
rules and practices of parole. The sharp decreageison admissions of remand
and sentenced prisoners has more than neutralizénceease in the use of inde-
terminate (incapacitating) measures of security arade restrictive parole deci-
sions.

11 See Committee on the Protection of the Rightslidflrant Workers and Members of Their
Families: Consideration of Reports Submitted byeSt&@arties Under Article 9 of the Conven-
tion. Concluding Observations of the Committee o@ Protection of the Rights of all Migrant
Workers and Members of Their Families. Mexico. lrgession, Geneva, 30 October-3 Novem-
ber 2006, No. 27; CPT/Inf (2010); Response of tegnment of Austria to the Report of the
European Committee for the Prevention of Torturd &rhuman or Degrading Treatment or
Punishment (CPT) on its visit to Austria from 15-2&bruary 2009, CPT/Inf (2010) 5, Stras-
bourg, 11 March 2010, p. 36; Human Rights Watchrl&/&eport. New York 2010, pp. 316,
350.

M2 | appi-Seppala, T Reducing the prison population: Long-term exgeces from Finland, in:
Council of Europe (ed.), Crime Policy in EuroperaSbourg 2006, pp. 139-15%n Hofer, H:
Nordic Criminal Statistics 1950-1995. Stockholm 199

113 Rechnungshof der Freien und Hansestadt Hambuhgeslzericht 2009 ber die Priifung der
Haushalts- und Wirtschaftsfihrung der Freien undddatadt Hamburg mit Bemerkungen zur
Haushaltsrechnung 2007. Hamburg, 8. Januar 200%65.
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Graph 2: Prisoner Rates in the State of Hamburg32R009
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Source: Statistisches Bundesamt: Rechtspflege aBeésier Gefangenen und Verwahrten in den
deutschen Justizvollzugsanstalten nach ihrer Uniteyong auf Haftplatzen des geschlossenen und
offenen Vollzugs jeweils zu den Stichtagen 31. M&% August und 30. November eines Jahres.
Wiesbaden 2010.

The debates ensuing at the occasion of the Hanengral Accounting Office
report demonstrate that the prison population dvag neither planned nor was it
expected. It was and still is rather the (unintef)deonsequence of a decline in
crime (in particular robbery, rape and aggravatung of property crime), fur-
thermore a result of a long term decrease in thebew of asylum seekers who
were exposed particularly to the risk of being tetd prior to triat™*

14 Albrecht, H.-J: Criminalization and Victimization of Immigranta Germany, in: S. Palidda
(ed.), Criminalisation and Victimization of Migrantn Europe. Agenzia X, Milano 2009, pp.
118-138.
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The Dutch ministry of justice in May 2009 announdid closing down of 8
prisons and the loss of some 1,200 prison relaties glue to a rapid decline in the
number of prisoners which is assumed to be thdtresdeclining crime rates®
Other European countries experienced also decréaggson populations as can
be seen in graph 3, while some display a certagnedeof stability in prison admis-
sions and prisoner rates.

Graph 3: Prisoner Rates in Europe 1987-2009
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SourcesWalmsley, R World Prison Population List {8ed.). King's College, London 2009, as
well as updated prison data from national correeticervices.

15 \www.nre.nl/international/article2246821.ece/Nethrds_to_close_prisons_for_lack_of crim

inals [14.04.2012]; the ministry announced as welt The Netherlands will sell prison capaci-
ty (500 beds) to Belgium which is suffering fromeperowding.
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2.3 Criminalization, Crime Rates, Growth of Prison Populations and
Overcrowding

A consensus seems to exist that changes in critee dd not contribute signifi-
cantly to prison growth and overcrowdihy However, the assumption that crime
rates are not correlated with prison growth (anerorowding associated with that)
deserves greater scrutiny. Most of the studiesnaisgua non-correlation stem
from North America where in fact in face of deciegscrime rates overcrowding
problems in some jurisdictions have worsened. Wtkile assumption may hold
true for changes in crime rates in general, in@eas (sensitive) crime categories
which attract prison sentences, in particular lpngon sentences, during the last
decades have been identified as drivers of ovedirgyvin prisons as has the reli-
ance on criminal law for example in the field obpa order policies.

Drug offences are a prominent example for penatiesl which in many coun-
tries have significantly contributed to prison atfon. Growing public concern for
marijuana, heroin and then cocaine and crack (3orastanalyzed from the view-
point of “moral panics®’ and resulting in the declaration of wars agaimsgst®)
internationally went hand in hand with enhancedaqmisentences for all forms of
drug offences (including sometimes addicted drugrsiS). Changes in the struc-
ture of prison populations which started to takeeafin the 1980s point to the
overreliance on imprisonment as a response to deve and expanding drug
markets. Germany, for example, has experiencedcaweding problems in the
1980s as a consequence of sentence enhancemelnts) itaws and a correspond-
ing wave of long prison sentences. Also for Sweded Denmark sentencing of
drug offenders is cited as a driver of admissiangrisons and as a cause of capaci-
ty problems in the last decad®s Increasing violence associated with drug markets
in the new millennium in many Latin American couesrhas generated secondary

118 Hartney, C: US Rates of Incarceration: A Global PerspectiResearch from the National

Council on Crime and Delinquency. Washington, Nolwen2006;Coyle, A: Managing prison
overcrowding: A European perspective. Rencontr@péenne des Directeurs d’Administration
Pénitentiaire, Ministére de Justice. Place Vend@aeis, 11 July 2008. International Centre for
Prison Studies, London 2008, p.Jox & Rhodegfn. 36), p. 135, presenting data from a sur-
vey of correctional administrators which show theg¢rcrowding is explained by administrators
rather by stricter sentencing codes and more penftublic opinion than by increases in crime
or the inability to build new prison space.

17 Cohen, S.Folk Devils and Moral Panics. 197@00de, E. & Ben-Yehuda,:NVoral Panics:

The Social Construction of Deviance. Cambridge 1994

Gerber, J. & Jensen, E.LDrug War American Style — The Internationaliratiof Failed Poli-

cy and its Alternatives. New York/NY, London 20@aulkins, J.-P., Reuter, P., Iguchi, M.Y.

& Chiesa, J. How Goes the “War on Drugs”? An Assessment of. Df&ig Problems and Po-

licy. RAND, Santa Monica 2005.

Intellasia: Indonesia’s drug fight pushes prisdadsfexplosion. 5 August 2009.

Traskman, P.O Drug Control and Drug Offences in the Nordic @wies: A Criminal Political

Failure too often Interpreted as a Success. Joofratandinavian Studies in Criminology and

Crime Prevention 5 (2004), pp. 236-256, p. 250.
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crime waves which are felt in already strained ectional systenté’. Evidence
from the United States shows also a strong linkvbenh drug policies, drug arrests
and increases in prison populatitiis

Large-scale violence erupting suddenly in the fofngenocide, as was the case
in Rwanda, or as a consequence of socially andigadly motivated violent unrest
as was the case in Haiti during the last years maswylt in a surge of the number of
pretrial detainees in criminal justice systems \Wwhace not geared towards efficient
handling and processing of such large numbers.tBetdata on prison overcrowd-
ing analyzed above demonstrate also that a labigiy level of general violence
experienced in a country is positively correlatethwhe extent of overcrowding.
While such a correlation does not say somethinguabocausal relationship, it
seems nevertheless plausible to assume that staigh levels of violence repre-
sent a proxy for weak state structures and with shaystem of criminal justice
which lacks the means to deal effectively with éargimbers of serious crime.

While the emergence of new social problems, thetem of large-scale vio-
lence or systemic violence may influence the coprs®n populations take, a third
example for crime impacting on prisons and caugpimgpn inflation refers to gen-
eral public order offences. Reports from variouglveegions have raised ques-
tions as regards the role “old” criminal law pldgs prison congestion. “Anachro-
nistic colonial law” has been cited as a causerigbp overcrowding in some Afri-
can countries. Criminal law which sends scoreseafpte to detention facilities for
vagrancy, prostitution, loitering or failing to pabts may indeed have an infla-
tionary impact on the prison population. Under d¢tiads of economic problems
and large-scale poverty there will be no shortage constant supply of detainees
if such laws are strictly enforc&d

2.4 A Growing Demand for Punishment and Reliance on I mprison-
ment: Punitivity, Imprisonment and Over crowding

Increases in prison entries as well as increasesntence length (and increases in
the subsequent length of stay in the prison systeaw® been specified as major
contributors to the inflation of prison populatiand overcrowding*. However, it

21 Qusey, G.C. & Lee, M.RHomicide Trends and lllicit Drug Markets: Explog Differences
Across Time. Justice Quarterly 24 (2007), pp. 48R6uter, . Systemic violence in drug
markets. Crime, Law & Social Change 52 (2009),2%5-284.

Gottschalk, M Money and mass incarceration: The bad, the miad,penal reform. Crimino-
logy & Public Policy 8 (2009), pp. 97-109, p. 99.

123 gsekhonyane, MPrison reform in Africa: recent trends. CSPRinsEetter, No. 10, April 2005.

124 Kuhn, A: What can we do about prison overcrowding? Ewaopournal on Criminal Policy
and Research 2-4 (1994), pp. 101-106, p. T@urnier, P.\: The Prisons of Europe. Prison
Population, Inflation and Prison Overcrowding. Hdeaues 2000, pp. 6-9; see af3arter, P:
Lord Carter’'s Review of Prisons. Securing the faetuvlinistry of Justice, London 2007, noting
that in England/Wales approximately 70 % of the@éase in demand for prison places between
1995 and 2005 resulted from changes in custodyaradesentence length.
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has been argued on the basis of cross-nationarasalso that sentence length is
not necessarily correlated strongly with prisordaitibn and that diversity prevails
which makes it difficult to generalize “longer pois sentences — more overcrowd-
ing” assumption’s>.

Reports from many country underline then that dherlast decades the public
became more punitive, less supportive of rehabdimmaand demands for tougher
responses to crim®&. Demand for punishment becomes visible in thedase in
long term prison sentendéS In fact, in many criminal justice systems minimum
and maximum penalties have been raised and minisantences have been intro-
duced in particular for violent and sexual crimimdlences during the last dec-
adé?®, Extended minimum sentences will have lagged &ffea prison popula-
tions; their impact will be felt long after theirtroductiort®.

Life imprisonment in some countries has been intced to respond to a broad
range of offences going far beyond its conventiarsas for first degree murdé?
and expanding the group of prisoners serving l@etsnces sometimes extreme-
ly**~. The introduction of “Truth in Sentencing” polisiedeterminate sentencing,
mandatory minimum penalties, three and two strikes and ultimately the move
towards a new architecture of security which assigacurity a prominent role
within the goals of criminal law and criminal pumsent have been interpreted as
indicating a paradigm shif®. Attention shifted away from the offender and indi
vidualization of punishment to seriousness of crame deterrent punishment (or
had never changed from being directed at punishiiferithe new concern for the
victim and protection of potential victims certaing a visible expression of such
changes. These changes have been interpretedsalsdiGating a “pervasive penal
populism” on the side of politicians pushing forsteer penalties especially for re-

125 Aebi, M.F., Aubusson de Cavarlay, B. & Stadnic, Btrées en Prison et Durées de Détention.

La Diversité pénitentiaire en Europe. Questionsal&s) Bulletin d’Information, 2007-XX.2.

Miyazawa, S The politics of increasing punitiveness andrisag populism in Japanese crim-
inal justice policy. Punishment & Society 10 (2008). 47-77Giffard, C. & Muntingh, L. The
Effect of Sentencing on the Size of the South Afi¢rison Population. Newlands 2006, p. 16.

See for exampleambropoulou, E Crime, Criminal Justice and Criminology in Gree&uro-
pean Journal of Criminology 2 (2005), pp. 211-24.7223.

Miyazawa(fn. 126), p. 59 for Japaiferblanche, S. & Mackenzie,.GMandatory Sentences in
South Africa: Lessons for Australia? The Australeard New Zealand Journal of Criminology
41 (2008), pp. 402-420.

129 Terblanche & Mackenzie (fn. 128), p. 410.

130 yan zyl Smit, D Taking Life Imprisonment Seriously. The Hagu®20Steinberg(fn. 29).
SeeNellis, A. & King, R.S No Exit. The Expanding Use of Life Sentenced\inerica. Wash-
ington 2009, where it is reported that in the Ushi&ates 140,610 prisoners are serving life sen-
tences, out of which 41,095 do not have the pdggilof parole, the highest proportion of life
sentences relative is reported from California, g0 % of the prison population is serving a
life sentence.

132 Tonry(fn. 62), pp. 353-354.

133 Report of the Special Rapporteur on torture aherotruel, inhuman or degrading treatment or
punishmentManfred Nowak Mission to the Republic of Moldova. A/HRC/10/44f& 3, 12
February 2009, No. 57.
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cidivists*and as a gap between criminal justice practit®rerd researchers in-
terested in evaluating the substance of crimirgtiga policies on the one hand and
politicians interested in sending out messageséopublic on the other halid
But, it is rather a fragmentation of theory anditped of criminal punishment once
uniformly organized around prevention through relitating and re-integrating
criminal offenders which characterizes today systeyh criminal justice. While
security orientation and punitive responses in faeail with respect to offender
groups deemed dangerous and a threat to publicitye(such as sexual and vio-
lent offenders), alternatives to imprisonment, camity sanctions, intermediate
penalties, mediation and restorative justice apgres, most recently a new interest
in designing effective re-entry programs for exadots still figure prominently on
crime policy agenda®’.

Statutory frameworks of sentencing which allow fpossly inflated periods of
imprisonment®” and the imposition of consecutively running prisemtences for
multiple crimes add to the rise of long prison sewe$®®. Particular attention
should be devoted to life prison sentences andtbdife without parol&®,

Placing emphasis on long prison terms and lifeoprisentences should not pre-
vent to consider the impact of short-term impriseninon capacity problems, too.
Short prison sentences point toward a particulaugrof offenders, persistent or
chronic offenders, who pose special problems asdltren a heavy burden for cor-
rectional systems. The frequency of re-offending eetonvictions causes consid-
erable costs and over the long run puts pressuneriean capacit?® moreover,
persistent offenders demonstrate limits of prisasea rehabilitation.

134 Daems, T Engaging with penal populism. The case of FraRemishment & Society 9 (2007),

pp. 319-324.

Tonry, M: Criminology, Mandatory Minimums, and Public Rgli Criminology & Public Poli-

cy 5 (2006), pp. 45-56, p. 51.

Lynch, J.P: Prisoner Reentry: Beyond Program Evaluationm@rdlogy & Public Policy 5

(2006), pp. 401-412.

137 Mauer, M: The Hidden Problem of Time Served in Prison.ifldResearch 74 (2007), pp. 701-
706; Blogs.findlaw.com/blotter/2009/06/100-yearisgwe-for-teen-sex-offender-with-47-ig-co
ncurrent-sentences-fair.html [14.04.201Zkrreblanche, S Sentencing: Changes and effect
since 1994; www.csvr.org.za/wits/confpaps/terretienhtm [14.04.2012].

138 Ashworth, A Sentencing and Criminal Justic&. @d. Cambridge 2005, p. 248.

139 For a review of positions of the South African aadmibian Supreme Courts on life without
parole seeTerreblanche, S Sentencing: Changes and effect since 1994; wswuarg.za/
wits/confpaps/ terreblanche.htm [14.04.2012].

Report by the Comptroller and Auditor General: liging offenders on short custodial sen-
tences HC 431 Session 2009-2010. London, 10 Mab&B,2. 4.
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2.5 Failed Alternativesto Imprisonment and Recalls for Parole
Violations

Alternatives to imprisonment such as fines, daggircommunity service, electron-
ically monitored house arrest and probation/suspérsntences have been incor-
porated into systems of criminal sanctions succdigsduring the last decades. De-
spite its abolition in some countries, early reéeas parole remains an important
instrument in most correctional systems. Alterredivo imprisonment and parole,
however, carry a risk of imprisonment in case dtifa to pay a fine, violations of
conditions coming with alternatives or re-offendifgnes are particularly prone to
be converted into substitute imprisonment undediimms of poor economic cir-
cumstances and large-scale poverty. Reports framtdes where extreme poverty
prevails demonstrate that significant numbers &rafers are imprisoned because
they could not pay even small fités Recalls to prison of parolees have contribut-
ed in some countries to the increase of prison jadipus. For England/Wales it
has been observed that a growing number of priscarerin prison because parole
has been revoked. Parole violators make up for 0 % of prison admissions
in California*2. The majority of revocations takes place aftehtécal violations,
few are the result of further offendifg Research shows also that changes in rev-
ocation patterns are rather explained by changékeirsensitivity towards parole
violations than to changes in the actual behavigraoolee$**. In face of clear evi-
dence that returning parolees to prison for te@diniolations of parole (which es-
sentially will be the consequence of the intensitgupervision) will not lead to a
decrease in recidivist®, particular attention should be given to the stau
framework of revocation of suspended sentenceparuale.

Poor and unsettled offenders turn out to fuel prigdlation in different con-
texts. In developing countries poverty is at theeaaf the problem of failure due to
persons not being able to pay even small amourfiaes or bail. Sanction systems
which do not provide for alternatives to custody doomed to fail in the attempt to
overcrowding relief. In the European context unsdtbffenders are equated with
immigrants, in particular illegal immigrants. Thigoup of unsettled offenders is
often assessed to be not suited for alternativeoormunity penalties as (illegal)
immigrants do not exhibit strong bonds to the comityuand therefore are per-

141 \www.pfi.org/Home/Centre for Justice and Recontitia’News/Partnership for Addressing

Prison Overcrowding in South Africa.

Legislative Analysts’s Office: Prison OvercrowdirgAn Overview on Construction and Reha-
bilitation. Senate Public Safety Committee, Febyus, 2008, p. 5.

Padfield, N. & Maruna, S The revolving door at the prison gate: Explorthg dramatic in-
crease in recalls to prison. Criminology and Criahidustice 6 (2006), pp. 329-352, pp. 330-
332.

Reitz, K.:Questioning the Conventional Wisdom of Parole ReteAuthority, in: M. Tonry
(ed.), The Future of Imprisonment in the®Qentury. New York 2004, pp. 199-23Badfield
& Maruna (fn. 143), p. 337.

Petersilia, J. & Turner, S Intensive Probation and Parole, in: M. Tonry.Je@rime and Jus-
tice. An Annual Review of Research, Vol. 19. Chizd®93, pp. 281-335.
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ceived as particular risks in decisions on pretitiention and in decisions on al-
ternatives to imprisonment.

2.6 Pretrial Detention

Root causes of overcrowding then have been idedtifi statutory frameworks and
practices of pretrial detention. Significant prapms of unsentenced detainees at
the prison population at large are observed in smrg'mné“e. The information on
display in table 1 above certainly demonstratesttiere is a strong and significant
correlation between pretrial detention and the rexté overcrowding. However,
the strength of the correlation varies along caest(and regions). The correlation
between pretrial correlation and overcrowding mayelxplained by different fac-
tors.

First, it may be a delay in processing cases thrdhg system which keeps pre-
trial detainees behind bars for lengthy periodsrnes*’. Such delays may be the
consequence of legal and procedural problems,Ibataaresult of practices which
do not consider adequately needs to define prsriti clearing backlogs of cases.

Second, a high share of pretrial detainees maybsed by criminal courts mak-
ing excessive use of pretrial detention. This agaay be a result of a statutory
framework which does not provide for viable alte¢iviss to pretrial detention or a
result of practices which despite available altévea do not make adequate use of
such instrument&®

But, despite a strong correlation between pretigéntion rates and overcrowd-
ing measures such a correlation does not estahlishusal relationship. Pretrial
detention practices will not have an effect on ok@wding if such an effect would
be confined to a more rapid move from the status i@mand prisoner to the status
of a sentenced prisoner. An impact of pretrial digd&é on the occupancy rate can
only be expected if a decrease in admission ratasdecrease in the length of stay
in remand detention affect those pretrial detairveles will not receive a custodial
sentence. A more or less important share of ptetatainees will in fact be sen-
tenced to community sanctions (or will be acquittddowever, it is also well-
known that in some of these cases community sarectidll be applied because the
defendant has already spent some time in prison.

146 Zepeda Lecuona, GMyths of Pretrial Detention in Mexico. Monterr&905, p. 7Schénteich,
M.: The Scale and Consequences of Pretrial Deteatioand the World, in: Open Society In-
stitute (ed.), Justice Initiatives. Pretrial Detent New York 2008, pp. 11-43.

147 |CRC: Philippines: Protecting life and dignity places of detention. ICRC Bulletin No. 01/
2010, 3 February 2010.

See for example Commission on Human Rights: Repiothe Special Rapporteukjanfred
Nowak Addendum. Follow-up to the recommendations madthe Special Rapporteur. Visits
to Azerbaijan, Brazil, Cameroon, Chile, Mexico, Rara, the Russian Federation, Spain, Tur-
key, Uzbekistan and Venezuela. E/CN.4/2006/6/Ad@12March 2006, pp. 53-54, where it is
stated that despite the possibility to release ettspon bail and public approval of such
measures, release on bail is very rarely usedactige.
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2.7 Summary: The Need for Country Specific Research

Research has dealt with various approaches toiaxplereases (to a lesser extent
decreases) in prison populations. Increases ionqeisrates are commonly linked to
a growth in the demand for punishment. Public apirtias been seen to be crucial
in understanding the increase in prison populatinrome countrig¢d’. However,

it is evident that the course of imprisonment amel trends in the size of prison
populations do not follow a common set of varialesonditions. Developments
in prison populations and overcrowding are diveasd reflect — aJonry & Far-
rington recently have pointed out for the outcomes of grahsanctions and sen-
tencing — idiosyncracies which necessitate carafalysis of individual national
systems of criminal justi¢&’. Research on prison overcrowding (specifically: on
the increase and decrease in the size of prisonlgigns) has demonstrated that
those conditions affecting the size of the prisopytation are manifold and differ
from system to system. Such conditions vary alastptical, legal, economic and
cultural particulars. They are dependent on pageeences and specific political
structures. In a recent analysis of US prison dateering the period 1977 to 2005
Spelmanconcluded that the best predictors of the sizerifon populations are
crime, sentencing policy, prison overcrowding atatesspending (on prisors)
Prison overcrowding thus may be part of the onget olitical process where due
to a lack of imagination of other options than Bunfy new prisons spending on
prisons results in a dynamic which reiterates alitdecisions and at the same
time boosts the potential for overcrowding. Theatosion that the massive prison
built up in the United States was not inevitabled(avith that the overcrowding
problems coming with it) is underlined by the swgsfal reduction of the institu-
tional population of the mentally ill in the 1978s8d 1980s (through providing fed-
eral financial incentives for deinstitutionalizatipolicies) and points to the crucial
role of decisions made in the political systém

Policy recommendations addressing measures agaimsbn overcrowding
therefore should be based on careful analysis di¥islual systems and cover the
pretrial phase, in particular pretrial detentioantencing (and factors influencing
sentence length), post adjudication and post reldasision making (including al-
so pardon and amnesty practices). Substantive leumel on how offenders are
processed, information on sentencing and on pgstimdtion processes as well as
correctional decision-making is needed in ordetaiitor policies to the specific
configurations found in a specific country. Crosdtaral research on crime, pun-
ishment and corrections, however, indicates thabmal data sources exhibit “fun-

149 Freiberg, A. & Gelb, K Penal populism, sentencing councils and semegnpblicy, in: A.

Freiberg & K. Gelb (eds.), Penal Populism, SentggncCouncils and Sentencing Policy.
Cullompton 2008, pp. 1-14, p. 3.

Tonry, M. & Farrington, D.P: Punishment and Crime across Space and Tim@J.ifonry &
D.P. Farrington (eds.), Crime and Punishment intdfesCountries, 1980-1999. Crime and Jus-
tice. A Review of Research, Vol. 33. Chicago, Lom@®05, pp. 1-39.

151 gpelmar(fn. 109).
152 gpelmar(fn. 109), p. 73.
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damental problems and inadequacigswhich make it difficult (if not impossible)
to draw and to generalize conclusions.

What remains also unaccounted for concerns thetigneswhy prison popula-
tions remain stable or decrease and why crimirgtige systems evidently do not
learn from past experiences. Prison overcrowdirfigrseto an old policy and re-
search issue. As early as in the 1970s (when iticplr new criminal offence
statutes and long prison sentences imposed for affagces resulted in a wave of
admissions to prison facilities) research has fedumn the problem of overcrowd-
ing and how to respond to overcrowding. There wgealth of research reports and
policy proposals, all of which basically suggest #ame remedies (against prison
overcrowding as well as against prison inflatt&hHowever, despite the calls for
alternatives to imprisonment, better rehabilitatfmograms, alternative measures
for drug addicts and the mentally ill, less reliaran imprisonment and the recog-
nition of the last resort principles, policy makessmetimes adopt instruments
which propel criminal justice systems deeper irdpacity problems. So, for exam-
ple in the 1990s, the impact of three strike lawd harsher sentencing in general
on the Californian criminal justice system was eotiy predictet?®>. Research pre-
dicted huge costs and few returns in the form ofersecurity°®. In general, it is
well established through research that prison doépay off in terms of less recid-
ivism or more deterrence compared with alternattedsprisonmerit’. However,
it was only after the financial burden became teavy and courts started to de-
mand for immediate and effective reductions of plnson population that politi-
cians initiated significant changes. In fact, thdoenot seem to exist many “win-
dows of opportunity” for passing knowledge fromeasch to the political systerh
in order to develop “evidence based” correctiormiges.

153 Tonry & Farrington(fn. 150), p. 11.

154 Ppetersilia, J: Influencing public policy: An embedded crimingist reflects on California pris-
on reform. Journal of Experimental Criminology 9(8), pp. 335-356.

Parent, D., Dunworth, T., McDonald, D. & Rhodes,: ey Legislative Issues in Criminal
Justice: Mandatory Sentencing. National Institdtéustice, Washington, January 1997, p. 4.

%6 Stolzenberg, L. & D’'Alessio, S.J3Three Strikes and You're Out”: The Impact of Eainia’s
New Mandatory Sentencing Law on Serious Crime R&eése & Delinquency 43 (1997), pp.
457-469.

von Hirsch, A., Bottoms, A., Burney, E. & Wikstro@m0O: Criminal Deterrence and Sentence
Severity: An analysis of recent research. Oxfor8% $hepherd, J The Imprisonment Puzzle:
Understanding How Prison Growth Affects Crime. Grialogy & Public Policy 5 (2006), pp.
285-298, p. 28540s, S., Miller, M. & Drake, E Evidence-Based Public Policy. Options to Re-
duce Future Prison Construction, Criminal Justiast€, and Crime Rates. State Institute for
Public Policy. Washington 20084arsh, K., Fox, C. & Hedderman,.Do You Get What You
Pay for? Assessing the Use of Prison from an Eciméarspective. The Howard Journal for
Penal Reform 48 (2009), pp. 144-158.

58 Tonry(fn. 135), p. 54.
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3. Effectsof Overcrowded Prisons

Overcrowded prisons have a negative impact oroaltlitions of imprisonment and
intended consequences of imprisonmi&nBeveral effects of overcrowding may be
distinguished. Overcrowding results first of allamestricted living space and asso-
ciated losses of privacy and human dignity (which iw turn affect trust and con-
fidence of prisoners in the legitimacy of prisogirees). Then, overcrowding may
result in a reduction of general services to bevidem in a prison facility in order
to comply with standards set for access to medreatment, sanitary equipment
and educational, training or rehabilitative progsdth Rehabilitative needs may be
affected also through assigning low risk prisortersnaximum security units be-
cause other prison space is not availbleln particular sub-standard medical
treatment and an environment prone to the spreatfexftious diseases have been
noted in this conteXt As prison populations exhibit higher rates oftaier infec-
tious diseases, in some world regions these indhedales HIV and hepatitis (b, c)
in particular tuberculosis, programs to delivereefive treatment are impeded as
are policies to prevent the transmission of diseasthin the prison itself* after
release from prison of course, the threat of furthensmission extends to the gen-
eral public¢®

Small prison health budgets, a high share of pesonvith infectious diseases
(especially drug offenders) and overcrowding reicéoeach othéf>. Higher rates
of suicide have been assumed to follow conditidnsvercrowding®®. The fall of
staff/inmate ratios may have adverse consequemcesefsonal security, the im-
plementation of prison visits and the admissioprison leave programs. A nega-

159 Fry, L.J.: Continuities in the determination of prison awewding effects. Journal of Criminal
Justice 16 (1988), pp. 231-242.

Walmsley, R Prison health care and the extent of prison@weerding. International Journal of
Prisoner Health 1 (2005), pp. 9-12.

Petersilia, J: Understanding California Corrections: Summarg ldving Center for Evidence
Based Corrections 2006, p. 2.

Sarkin, J: An overview of human rights in prisons worldwijdie J. Sarkin (ed.), Human Rights

in African Prisons. Capetown 2008, pp. 1-39, p. H8man Rights Council: Seventh session.
Agenda item 3. Report of the Special Rapporteutooire and other cruel, inhuman or degra-
ding treatment or punishmen¥anfred Nowak Addendum. Mission to Indonesia. A/HRC/

7/3/Add. 7, 10 March 2008, p. 13.

Winarso, I. et al. Indonesian National Strategy for HIV/AIDS contriol prisons: A public
health approach for prisoners. International JduhBrisoner Health 2 (2006), pp. 243-249.

Declaration on Principles of Cooperation Betweeisdd Health and Public Health Services
and Development of a Safer Society. Adopted dutfieg6th Partnership Annual Conference on
25 November 2009. Oslo, Norway, p. 3.

185 The PEW Center (fn. 61), p. 12.

%8 The Howard League for Penal Reform: Briefing paperprison overcrowding and suicide.
October 2005t eese, M., Thomas, S. & Snow,An ecological study of factors associated with
rates of self-inflicted death in prisons in Engleared Wales. International Journal of Law and
Psychiatry 29 (2006), pp. 355-360; however, seeRdzel, S., Grann, M., Kling, B. & Hawton,
K.: Prison suicide in 12 countries: An ecologicaildst of 861 suicides during 2003-2007. Social
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tive impact on family visits and an infringement thee right to family life (see for
example Art. 8 ECHR) may come as a side effectverarowding relief policies
which result in the transfer from overcrowded fiieis to less crowded but far
away prison¥’. Higher levels of prison violence indeed have besported from
many countrie$®. The General Rapporteur in a report on the prisiaration in
Paraguay has hinted to a prison where 3,000 defsiage guarded by 40 guards
per shift and has pointed to severe safety problesnsing through inter-prisoner
violence, but also through uncontrolled drug teking within prison wall¥”.

Overcrowding in some instances is associated \ki¢haveruse of prison sen-
tences and thus associated with imprisoning a lasfgare of — normally — young
men from minority groups and disadvantaged neigibads . In particular, mass
imprisonment is considered to impact heavily on theducated and poor groups
in a society and its major effect has been perceivebe the reinforcement of so-
cial inequality’*. Overuse of imprisonment results in re-entry peafd and com-
munities burdened with a high rate of ex-convictand exposed to erosion of the
capacity of informal contrdf® It has been assumed also that serving a prigen se
tence under conditions of overcrowding may incrahserisk of re-offending upon
releasé’™.

Overcrowding then affects prison staff with workiognditions that create stress
and situations of non-compliance of internationatl anational standards of ac-
commodating prisonet§®. Overcrowding is linked to violations of normative
standards and statutory law. Separation principteparticular separation of sen-
tenced and remand prisoners, juvenile detaineesi@dmitl prisoners, are sometimes
at risk of being not complied with.

167 Memorandum from The Prison Reform Trust; www.@arlent.uk.

158 Baker et al(fn. 33), pp. 33-34.
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4. Addressing Prison Overcrowding Effectively

4.1 Overcrowding and Remedies Against Overcrowding: Well-Known
Agendas

Overcrowding has been on international and natipoity agenda since decades.
Insofar, it does not come as a surprise that gfiegdo reduce overcrowding have
been extensively discussed and widely dissemin&teld general, approaches to
deal with prison overcrowding refer to reductioragimissions to prison and deten-
tion and reduction in the length of the stdy

Strategies to achieve the goals of reductions misslons and length of stay in-
clude the use of alternatives to penal prosecytiorersion), the recognition of re-
storative justice approaches, the use of traditipusdice, decriminalization, reduc-
ing the numbers of unsentenced prisoners throufgittafe co-operation between
the police, the prison services and the courtsBure speedy trials and effective
case management, recognition of the last resantipie, better access to defense
councils and greater use of paralegals in the namprocess, setting targets for
reducing the prison population, increased use ovgn effective alternatives, im-
position of sentences of imprisonment only for thest serious offences and as a
last resort and for the shortest time possiblesiciemation of prison capacity when
determining decisions to imprison and the lengtdh ®a¥ms of imprisonment, im-
plementation of early and conditional release s@&snpromotion of promising
models for replication, promotion of regional anternational Charters on Prison-
ers’ Rights, pushing the political will to changedarefornt’®. Operation of prison
systems within the limits of officially establishgulison capacity usually is also
explained by complying with and implementing th@ad mentioned strategies and
guidelines’.

Full consent then seems to exist on a two prongguoach of implementation
which on the one hand identifies the measures whith to reduce/combat etc.
prison overcrowding and on the other hand “gets rtteasures accepted”. Of
course, strategies have to be implemented andkie glayers” must understand,

176 See for example Report on the Conference to Dpv@tmategies to Combat Overcrowded Pris-

ons. Held at Pretoria/Tshwane from 14 to 16 Sep&r@b05; European Federation of Public
Service Unions, Trade Unions and Prison Servicesurope: Seminar on 19 May 2005, Lux-
embourg Discussion Document. Brussels 2@mkwa(fn. 74), p. 89.

7 The PEW Center (fn. 61), p. 20.

178 Ouagadougou Declaration and Plan of Action on fereting Prison and Penal Reforms in
Africa, 25 February 2004Taylor Griffiths, C. & Murdoch, D.J Strategies and Best Practices
against Overcrowding in Correctional Institutioi$ie International Centre for Criminal Law
Reform and Criminal Justice Policy. Vancouver 2009.

Kitada, M: Prison Population in Asian Countries: Facts,ndeeand Solutions. United Nations
Programme Network Institutes Technical Assistana@kéhop. World Prison Population: Facts,
Trends and Solutions. Vienna, May 10, 2001, pogtin strict observation of law and speedy
processing of cases, restricted use of pretriamdiein, effective use of alternatives to impri-
sonment and parole as an explanation of the ladk@fcrowding in the Japanese prison system.
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“must be convinced”, must be helped to understémel ¢ost of prison$}® howev-
er, the course prison overcrowding takes duringdbedecades and in particular in
recent years underline that criminal justice andqor policy is dependent on politi-
cal will and social and economic conditions whiatdently provide for differen-
tial structures of opportunities. Overcrowding @ntly is recognized and under-
stood to represent a grave problem; however, pamyons which inflate prison
populations are obviously more attractive. Overaed prisons and prison reform
are not dealt with as priority issues in politisgstem&”. Moreover, cultural con-
texts have to be considered when developing pslitdedeal with overcrowded
prisons. Solutions to overcrowding have to deahiie complexity of the decision
making processes which have generated overcrodfinguch complexities are
certainly due to the elaborate normative structinech determines limits of pow-
ers of individual state actors and fragmentizesicral justice. Insofar, proposals to
address prison overcrowding on the basis of a systile approactf® rather than
one centered only on the prison system alone, iarget. Comprehensive ap-
proaches, furthermore, generate and boost theozenplexity they are intended to
deal with.

4.2 Normative Guidelines

Prisons and other places of deprivation of libéatlyunder a normative framework
of national and international law on the basis bfoln overcrowding and its impli-

cations for prisoner human rights situations aralwated. International human
rights instruments such as the International Cowena Political and Civil Rights

and the UN Convention Against Torture contain podfins of inhuman and de-
grading punishment and treatment as do regionabhuights instruments like the
European Convention on Human Rights (Art. 3), theogean Convention Against
Torture, the American Convention on Human Rightd.(B) or the African Charter
on Human and People’s Rights (Art. 5). Hard intéomeal law is supplemented by
soft law which comes in the form of Minimum Stamiar recommendations,
moreover the United Nations have published BestteaHandbooks which shall
provide for guidance in developing and implementmigon reform and alterna-
tives to imprisonment. Apart from norms which glveman dignity and the prohi-
bition of cruel, inhuman and degrading punishmeogiatral place in the operation
of prisons and prison reform, international instemnts contain other rules which
are of relevance for developing responses to ovesrding. Among such rules the
“last resort” principle when it comes to imprisomme certainly plays

180 see for exampl&Valmsley, R.Global Incarceration and Prison Trends. ForunCoime and
Society 3 (2003), pp. 65-78, p. 75.

181 sekhonyane, MPrison reform in Africa: Recent trends. CSPRMsketter No 10, April 2005.

182 Kaufman, G The National Prison Overcrowding Project: Poliyalysis and Politics, a New
Approach. The ANNALS of the American Academy ofiBchl and Social Science 478 (1985),
pp. 161-172, p. 162.

183 gSee for example Penal Reform in Africa: Index aod)practices in reducing pre-trial deten-
tion. PRI 2005, stressing the need for participatball agencies in the criminal justice system.
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a significant role as it expresses (for exampliée Child Convention or in the UN
Standard Minimum Rules for Non-Custodial Measuees)ear message that depri-
vation of liberty must be specifically justified &rshould not be used as routine
punishment. Furthermore, the United Nations Corngasf Standards and Guide-
lines give clear priority to the goal of rehabiliten; they embrace a set of proce-
dural principles which adopt relevance in the ceintd overcrowding (pretrial de-
tention as a last resort, presumption of innoceseedy trial rules etc.).

Implementation of international law is monitored byman rights bodies and
Special Rapporteurs on the basis of regular s¢guerts, country visits and individ-
ual complaints. National prison law contains inieas forms mechanisms which
shall allow for transparency and independent sugierv of prison conditions. It is
certainly not surprising that overcrowding playpraminent role on the agenda of
international and national actors in the fieldshaman rights, crime and security
policy and prison reform.

There is no shortage of proposals as to which reeeeste available to reduce
prison overcrowding. The Council of Europe has aska fully elaborated set of
recommendations with respect to responses to prs@ncrowding as early as
1999® Recommendations as regards prison overcrowdmgant of the Kampala
Declaration and various other documents. Thesememndations reiterate many
principles which have been outlined in United Nat@onventions, Standards and
Rules. A common perspective concerns that pris@mooewding and prison popu-
lation growth represent a major challenge to priadministrations and the crimi-
nal justice system (in terms of human rights anthefefficient management of pe-
nal institutions). Reference is made then to factiniving prison growth such as
the crime situation in general, system of crimisahctions and sentencing practic-
es favoring imprisonment, community sanctions, aktietention practices, effec-
tiveness of criminal justice and public attitud€ee need for embedding measures
aimed at combating prison overcrowding in a cohteaew rational crime policy is
stressed. Particular attention is paid to the bpsitiples of rule of law and de-
mocracy while underlining also the need for supjpgrcriminal justice practition-
ers and the public and finally also the need fdameed information on the effec-
tiveness of criminal punishment and the realitypogons. When it comes to con-
crete recommendations, a standard principle cosocdassification of prison sen-
tences as a last resort restricted to crimes @&gaed of seriousness which “would
make any other sanction clearly inadequate”. Presmstruction programs as a re-
sponse to overcrowding are considered exceptioealsares which do not offer a

184 Recommendation No. R (99) 22 of the Committee @fisers to Member States Concerning
Prison Overcrowding and Prison Population Inflatitrese recommendations are part of a se-
ries of recommendations geared towards regulatioalternatives to imprisonment and ac-
ceptable conditions of detention: Recommendation 600) 22 on improving the implemen-
tation of the European rules on community sanctiand measures, Recommendation Rec
(2003) 22 on conditional release (parole), Reconmtaton Rec (2003) 23 on the management
by prison administrations of life sentence and ptbeg-term prisoners, Recommendation Rec
(2006) 2 on the European Prison Rules, Recommeanmd&ec (2006) 8 on assistance to crime
victims and Recommendation Rec (2006) 13 on theofisemand in custody, the conditions in
which it takes place and the provision of safegsiaghinst abuse.
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lasting solution to a situation of overcrowdingdéed, experiences made in the US
and in England/Wales underline the salience of tesommendatiofi>. Recom-
mendations then concern the provision for a rarfiggommunity sanctions (or al-
ternatives of imprisonment such as probation, sudpe prison sentences with
conditions attached, electronically monitored hoaseest [intensive probation],
victim-offender reconciliation and community seej@s well as decriminalization
or downgrading certain types of offences so thay o not attract prison sentenc-
es. Lengthy prison sentences should be reduceat @s fpossible while short-term
imprisonment should be replaced by community sanstilt is recommended also
to consider treatment obligations in appropriateesaFrom a practical perspective
it is evident that a maximum capacity should bergef for every penal institution.
Coping with prison overcrowding should be guidedtfof all by a clear considera-
tion of human rights and minimum standards as gsgaccommodation of prison-
ers. Enforcement of prison sentences allow foru$e of modalities such as open
prison regimes, prison leave, electronically mamitb house arrest and may be
used also to compensate for hardships coming witop overcrowding (contacts
with the outside world). Particular emphasis isl lan alternatives for pretrial de-
tention; diversion and out-of-court settlement ases are mentioned. It is then in-
teresting to note that prosecutors and judgesrareueaged to “bear in mind” pris-
on capacity when applying and deciding on the erahsentence. But, of course,
individual sentencing decisions cannot be made riigrg on the availability of
prison space. The legislators are then encouragselt tsentencing rationales which
are suited to enhance the use of community sarctisiead of prison sentences
and to consider carefully the role of mitigatinglaaggravating factors, in particu-
lar the role of previous convictions in the deaision criminal punishment. The
role of community sanctions and measures is higtdid) and attention is drawn to
making such sanctions credible alternatives totdleoms of imprisonment. Credi-
bility is seen also as being dependent on thegcéffe implementation, in particu-
lar through the provision of the infrastructure tbe execution and monitoring of
such community sanctions, not least in order t@ gidges and prosecutors confi-
dence in their effectiveness; confidence then seferthe development and use of
reliable risk-prediction and risk-assessment tegpies as well as supervision strat-
egies, with a view to identifying the offender’skito relapse and to ensuring pub-
lic protection and safety. Individualized measusegh as early conditional release
(parole) are assessed to be superior over coléenieasures for the management of
prison overcrowding (amnesties, collective pardolmsparticular, parole is regard-
ed as one of the most effective measures in atgeetopeduce the length of impris-
onment and smooth return of the offender to thernamty. Effects are also ex-
pected from effective programs for treatment duidegention and for supervision
and treatment after release which should contribmuticilitating rehabilitation of
offenders and reducing recidivism.

185 See in particulaBpelmar(fn. 109).
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In fact, revolving door problems and high rateseafidivism after imprisonment
still pose many problems which are not sof?&dn particular the question under
what conditions prison regimes may reduce the ofske-offending (and subse-
quent prison sentences) needs to be ansWéred

4.3 ThePublic, Imprisonment and Prison Overcrowding

Research rarely addresses public attitudes towanidsen overcrowding and ac-
ceptable instruments to resolve such problems.eimegl, it was found that the
public is not interested in prison poli§; The constituency for prisons is evidently
narrow, specialized and not influential. A studgnir the 1980s revealed for the
United States that substantive support was voicedcémmunity sanctions and
good time policies in prisons. The public rathesagiproved prison construction
programs as well as more discretionary power foolpaboards and rejects reduc-
tion in sentence Ieng]t??. The International crime survey provides for corapise
attitudes on sentencing. The data for 2005 showttieae is a divide with some
regions favoring community service over imprisonth&while other show signif-
icant support for imprisonmefit. On the other hand public opinion in Europe cer-
tainly does not adopt the view that more imprisontweill reduce crimé&”.

4.4 Respondingto Prison Overcrowding: What Worksand What is
Promising?

4.4.1 Recommendations and General Restraints

There are certainly no states of denial on the sidgates and criminal justice offi-
cials when it comes to recognizing overcrowdingbpems. State parties to human
rights instruments usually acknowledge the facts mroblems found by Rappor-
teurs and Commissions, although sometimes debai®s @n the issue of how
overcrowding should be defined. Clues for undeditapthe response of states to

186 O’Donnell, I., Baumer, E.P. & Hughes, :NRecidivism in the Republic of Ireland. Criminolpg
and Criminal Justice 8 (2008), pp. 123-146.

Gottfredson, D.M Effects of Judges Sentencing Decisions on CamBareers. National Insti-
tute of Justice, Washington 1999.

188 Conrad, J: Corrections and its Constituencies. Prison Jaiusa (1984), pp. 47-55.

189 sSkovron, S.E., Scott, J.E. & Cullen, E.Prison Crowding: Public Attitudes Toward Straésg
of Population Control. Journal of Research in Crand Delinquency 25 (1988), pp. 150-169.

See alsd’roos, |. & Pettai, I. Attitudes of Georgia’s population towards crimelgenal poli-
cy. Institute of Social Studies and Analysis. G&n209.

Dijk, J., van Kesteren, J. & Smit,:RCriminal Victimisation in International Perspizet Key
findings from the 2004-2005 ICVS and EU ICS. Thgh& 2007, p. 147.

192 gee Irish Penal Reform Trust: Public AttitudesPrison, February 2007. TNS mrbi/155055/
Irish Penal Reform Trust — Public Attitudes to Bris~ebruary 200McAuley, M. & Macdon-
ald, K.l.: Russia and Youth Crime. A Comparative Study titédes and their Implications.
British Journal of Criminology 47 (2007), pp. 2-22, 2; Proos, |. & Pettai, I: Attitudes of
Georgia’s population towards crime and penal pollogtitute of Social Studies and Analysis.
Georgia 2009.
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overcrowded prisons possibly can be found in trecgss of monitoring and the
reactions to findings and decisions of Human Rigbtairts, Commissions and
Rapporteurs. The European Court on Human Rightswvdealing with situations
of overcrowding first recognized the structural lgeans which are evidently be-
hind sustained and long term overcrowding whichraiher denied nor intended
by the state party. The European Court encourdgeddvelopment of an efficient
system of complaints to the Prison Service andthborities supervising detention
facilities, which were best placed to take appmgrimeasures speedily: It is
therefore rather the responses to problems whielt@nsented, which are interest-
ing and which possibly can provide for clues asvhy overcrowding persists and
available strategies of problem solving are notlemented.

When looking at recommendations of the Special Beppr provided in situa-
tions of serious prison overcrowding we find theviad to design and implement
comprehensive structural reforms of the prisonesystaimed at reducing the num-
ber of detainees, increasing prison capacitiesraodernizing prison facilities, to
remove non-violent offenders from pretrial detentfacilities and to increase the
use of non-custodial measut¥s Proposals stress particularly an adequate statuto
ry framework which helps avoiding unnecessary daenprior to trial through
providing for alternatives to detention in the foohbail and other measures and
the encouragement of judicial practices which pnéven-violent and less serious
or petty offences from being eligible for pretriggtentiort®. Plans to build addi-
tional prisons find suppdr® as find support collective pardons or amnesties (f
cused on non-violent offenders and suspects of pethes) which are assessed to

193 European Court of Human Rights, Judgment as dd@®ber 2009 in the cas€schowskiv.
Poland (application no. 17885/04) axdrbert Sikorskv. Poland (no. 17599/05).

Human Rights Council: Seventh session. Agenda BeReport of the Special Rapporteur on
torture and other cruel, inhuman or degrading tneat or punishmentylanfred Nowak Mis-
sion to Sri Lanka. A/HRC/7/3/Add. 6, 26 February020pp. 25-26; Human Rights Council:
Tenth session. Agenda item 3. Report of the Sp&aglporteur on torture and other cruel, in-
human or degrading treatment or punishmdtanfred Nowak Addendum. Follow-Up to the
Recommendations Made by the Special Rapporteuits\Mis China, Georgia, Jordan, Nepal,
Nigeria and Togo, A/HRC/10/44/Add. 5, 17 Februa®®2, p. 32.

Human Rights Council: Tenth session. Agenda itenR&port of the Special Rapporteur on
torture and other cruel, inhuman or degrading meat or punishmentylanfred Nowak Ad-
dendum. Follow-Up to the Recommendations Made bySpecial Rapporteur. Visits to China,
Georgia, Jordan, Nepal, Nigeria and Togo, A/IHRCIA0Add. 5, 17 February 2009, p. 83-84;
Human Rights Council: Seventh session. ltem 3 efahyenda. Report of the Special Rapporteur
on torture and other cruel, inhuman or degradiegtiment or punishmenianfred Nowak
Addendum. Mission to Paraguay, A/HRC/7/3/Add. % Qctober 2007, p. 17, referring to a
case a detainee who had spent one and a half iperstrial detention on suspicion of having
stolen a bicycle; see also Michigan Task Forceainahd Prison Overcrowding Task Force on
Jail and Prison Overcrowding Presents Report. A#;l2005.

Committee against Torture: Consideration of repstbmitted by States parties under article 19
of the Convention. Second periodic report of Stgi@dies due in 1997; the present report is
submitted in response to the list of issues (CAKHIWI/Q/2) transmitted to the State party pur-
suant to the optional reporting procedure (A/62/gdras. 23 and 24), Cambodia. CAT/C/
KHM/2, 2 February 2010, pp. 7-8.
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respond to the most pressing problems of overcrughdfi Apparently, non-violent

first time offenders are perceived to representdichies for non-custodial
measureS® However, there is also evidence that petty offsrioc some countries
contribute to the burden of prison systéMswith respect to drunk or disorderly
conduct, prostitution and the like, downgradingatiministrative offences, which
do not carry prison sentences, seems a rationaicol

Within the European context of overcrowded pristres CPT has voiced con-
cern for both, the extensive use of long term isgrment and short prison sen-
tences. Concern for short-term imprisonment is thame perceptions of adverse
effects of short periods of detention in prison addantages of community sanc-
tiong®. It is then in particular those prison conditiaisich are deemed to provide
for opportunities of adequate rehabilitation thétaat attention from the viewpoint
of human right¥1,

Many countries find themselves today in an econoamd financial situation
which does not allow the allocation of substamnslources for prison construction
programs. Faced with the question where to invesbssly limited resources,
prisons have the lowest priority. It has been adgiat it is practically impossible
to receive loans for prison construction from intgironal financial institutior?$?
which reduces options available for the most delot poverty plagued countries
severely. According to debt relief programming o tnternational Monetary Fund
among the 42 “Heavily Indebted Countries” 32 areic&i°> However, most of
the recommendations found in documents of the Gémapporteur and other ac-
tors do not require particular funding. Revisiorsehtencing statutes, early release

197 Committee Against Torture: Conclusions and recomuaéions of the Committee against Tor-

ture (Concluding Observations/Comments, 10-21 Nd&m2003) Cameroon. CAT/C/CR/31/6,
05/02/2004.

Commission on Human Rights: Sixty-second sesdiem 11 (a) of the provisional agenda.
Report of the Special Rapporteddanfred Nowak Addendum. Follow-up to the recommenda-
tions made by the Special Rapporteur. Visits torBagan, Brazil, Cameroon, Chile, Mexico,
Romania, the Russian Federation, Spain, Turkey,ekigtan and Venezuela, E/CN.4/2006/
6/Add. 2, 21 March 2006, p. 10, pp. 44-45.

199 Dankwa(fn. 74), p. 85.

200 Report to the Government of the United Kingdomtlom visit to the United Kingdom carried
out by the European Committee for the PreventionTofture and Inhuman or Degrading
Treatment or Punishment (CPT) from 18 November etember 2008. Strasbourg, 8 De-
cember 2009, pp. 20-22; see also the response afriied Kingdom.

Report by MrAlvaro Gilo-Robles Commissioner for Human Rights, on the Effectivespect
for Human Rights in France Following his Visit frdrnto 21 September 2005 for the attention
of the Committee of Ministers and the Parliamentgsgembly. CommDH (2006) 2, Strasbourg,
15 February 2006, p. 22.

Committee Against Torture: Thirty-seventh sess®24 November 2006, Consideration of Re-
ports Submitted by States Parties Under Articleofléhe Convention. Conclusion and recom-
mendations of the Committee against Torture (Etdréor follow-up) Guyana (State Party's
Response).

International Monetary Fund: Factsheet. Debt Rélieder the Heavily Indebted Poor Count-
ries (HIPC) Initiative. February 18, 2010.
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and parole procedures, alternatives to pretris¢rdetn and imprisonment etc. are
rather dependent on political will.

4.4.2 Organization, Intelligence and Financial Intees

Responding to overcrowded prisons will be dependerd range of issues related
to organization, knowledge and information as vealfiscal infrastructures and
budgeting.

Allocation of political responsibility for prisorte the Ministry of Justice instead
of the Ministry of the Interior has been highligtitas an important element in
promoting reform of pretrial detention and the depeent and increased use of
alternatives to imprisonméfit. The responsibility of ministries of justice forig
on reform expresses the commitment to bring in firson administration with in-
ternational norms and standartis Russia, the significant fall in the prison papul
tion in the new millennium has been traced to term of the criminal procedure
code which provided for judicial control over intigations and prosecution&. most
significant decision was evidently move the poweplkace suspects in pretrial de-
tention away from the prosecutor and to the c8Urts

The question has been raised then whether thd fidcastructure may be used
to cut imprisonment and to change crime policieayatsom imprisonment through
providing less of financial incentives to resortingprisonment (or more financial
incentives to resort to non-custodial measuresiddice from some countries un-
derlines the salience of a fiscal approach as adtrative bodies will make their
decisions not least dependent on costs comingaeittain measures and who will
have to bear them. The structure of the financingrisons and alternatives of im-
prisonment may result in discouraging the provisama use of community based
alternatives which have to be funded by local Eitvhile prison and imprison-
ment are financed through state budgets. Thisimalease of course the total costs
and should lead to a careful review of the impaspective fiscal structures may
have on the overall use of imprisonnf&ht

Analysis of overcrowding, identification of conditis under which overcrowd-
ing emerges as well as evaluation of approachesritain or reduce overcrowding
are in need of reliable and valid data on polic®rded crime, sentencing, the pris-
on population and the flow of cases. Demands fadgtata and proper evaluation
research are not né¥. However, most of the penitentiary systems dopmnovide
for meaningful data; moreover research on prisahierprisonment is limited, in

204 International Centre for Prison Studies: Intermadi Experience in Reform of Penal Manage-
ment Systems. A Report by the International Cefarérison Studies. London 2008, No. 78.

295 International Centre for Prison Studies (fn. 2089, 39.
298 gplomon, E. & Allen, ROut of Trouble. Reducing child imprisonment ingland and Wales —
lessons from abroad. Prison Reform Trust, Londdy20. 48.

27 SeeGriffiths, C.: Implementing International Standards in Corasi Challenges, Strategies
and Outcomes. The United Nations Office on Drug$ @nme (ODC) Expert Group Meeting
on the Application of United Nations Standards &latms in Crime Prevention and Criminal
Justice, 10-12 February 2003. Burgenland, Austria.



Responding to Prison Overcrowding: What Works ¥fitat is Promising? 43

particular as regards research comparing varionieseing options (including im-
prisonment). This has been stressed recently iret-analysis of empirical re-
search comparing recidivism after custodial and mamity sanctiorS®. It is par-
ticularly those sentencing options which are deetoezhrry a high potential in re-
placing imprisonment and responding effectivelptercrowding (suspended pris-
on sentences, probation and parole) which aretsdyioinder-research&d.

Research is not evenly distributed but demonsti@asentration on a few coun-
tries. This coincides largely with countries whpreson projections have been part
of an intelligence producing process in the coroeetl system. Prison projections
are perceived to represent an instrument whichriimciple can advise and guide
policy. Prison projection methodology, howeverdeeloped and implemented in
particular in countries where overcrowding affetis prison system. But as prison
projections and prediction methodology are in neEdomplete and valid data on
offenders as they pass through the criminal justiggtem and corrections, they
provide rich information on various subpopulatievithin the prison system which
can be used to study causes and consequencesofooveing.

Prison projections essentially are based on pasiaements in the criminal jus-
tice and prison system, but any projection will elegh on future developments in
crime policies, sentencing and administrative pcast This means that any prison
population forecast will project to a certain ext@ast trends which means that
projections become less accurate the further amtpttediction horizon and the
more instable developments in crime policies. lagat does not come unexpected
that all official prison projections accessible England/Wales, Scotland and in the
United States) predicted during the last decadiadurincreases in the size of the
prison populatiorfs®. An analysis of prison projections for the UnitSthtes at
large shows the prediction of a far faster growtthe prison population, forecast-
ing 2006 that the prison population will jump by41@00 by 2009. But the actual
increase was 40,000 less than predfttedror California, prison projections pre-
dicted for 2010 a prison population of some 183*60®{owever, the actual prison

208 geeVillettaz, P., Killias, M. & Zoder,.l The effects of custodial vs. non-custodial secés on

re-offending. A systematic review of the state abwledge. Campbell Collaboration Crime
and Justice Group. Lausanne 2006, p. 41; seeGasdreau, P., Goggin, C. & Cullen, F:T
The effects of prison sentences on recidivism.w@taON: Correctional Service of Canada, So-
licitor General Canada 1999mith, P., Goggin, C. & Gendreau,: Hhe Effects of Prison Sen-
tences and Intermediate Sanctions on Recidivisnmeta Effects and Individual Differences;
www.sgc.gc.ca (2002).

Davis, R., Rubin, J., Rabinovich, L., Kilmer, B.H&aton, P: A synthesis of literature on the
effectiveness of community orders. RAND. Santa Mar2008, pp. 21-22.

See for Scotland The Scottish Government: Stesigiiublication Notice. Crime and Justice
Series. Scottish Prison Population Projections:822009 to 2017-2018. November 2008; The
Scottish Government: Statistics Publication NotiCeime and Justice Series. Scottish Prison
Population Projections: 2009-2010 to 2018-2019udan2010.

The PEW Center on the States: Public Safety, P8pending: Forecasting America’s Prison
Population, 2007-2011, Public Safety Performanagelet 2007.

12 california Department of Corrections: Adult Popida Projections 2008-2013. Fall 2007, p. 6.
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population 2010 in California stood at 169,880 The problem, of course, con-
cerns unpredictable changes which affect sentermmyparole decisioff$. The
difficulty for projections of the prison populatias that trends observed over a
number of years cannot be assumed to continuenghaid it was found that no
projection made between 1990 and 1994 predictedatbid rise in the prison popu-
lation emerging since 1994,

In spite of the limitations of prison projectiomsiplementation of this approach
will result in information systems which can inforesearch, the public and politi-
cians and thus improve the basis for impact assassmand political discourses
around sentencing and other crime related pofiCies

4.4.3 Prison Construction Programs

Prison overcrowding of course reflects a situatidmere additional prison space
evidently can serve as a measure to ensure coropli@ith basic standards of ac-
commodation. Prison construction programs or tlgusdion of additional space
through privatization can provide certainly reliefcase of overcrowding. Howev-
er, prison construction programs are placed unesrictions as first of all suffi-
cient funding is required (which — as was outlireatlier — will be faced with
enormous problems in many heavily indebted countaied will be virtually im-
possible for some). Second, additional prison c@patay in fact worsen the prob-
lem of overcrowding in the long réi and furthermore reinforce a policy of reli-
ance on imprisonment and the deprivation of libavtyich does not comply with
the principle of last resort and proportionalityees| as basic procedural standards,
in particular presumption of innocence and thetrigha speedy trial. An advise to
invest in prison construction therefore is depehaenweighing various interests
and values. Prison construction programs will lEso@able in cases where prison
facilities are in need of complete or partial oxmrhand where concerns of spiral-
ing into overuse of imprisonment can be ruledBuhe recent announcement of
a huge prison construction program in Italy resgoatso to need to modernize
prison facilities most of them built in the L @entury and is part of a comprehen-
sive concept which includes also the implementatbmlternatives to imprison-

213 The PEW Center (Fn. 65), p. 7.
214 california Department of Corrections (fn. 212).

White, P. & Cullen, C Projections of Long Term Trends in the Prisopt#ation to 2007, Is-
sue 2, 10 February 2000.

See for example the request for a robust and rated) information system in Uganda Prison
Service: Census of Prisoners in 48 Central GovenifResons, 30 September 2007. Kampala
2007, p. 6.

217 SeeSpelmar(fn. 109).

218 gSee for example the case of Cambodia in Committgenst Torture Consideration of reports
submitted by States parties under article 19 of@bavention Second periodic report of States
parties due in 1997; the present report is subdiite response to the list of issues
(CAT/C/IKHM/Q/2) transmitted to the State party puast to the optional reporting procedure
(A/62/44, paras. 23 and 24), Cambodia, 29 Octobép2No. 42.
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ment®®. In other cases, announcements of prison builgiegrams have resulted

in criticism because of alternative measures nbaested and new prison designs
too much focused on providing additional space lasd guided by delivering ade-

quate rehabilitative services

4.4.4 Prison Litigation

As overcrowding may infringe on the basic righbaiman dignity as well as priva-
cy (or the prohibition of cruel and unusual punigimt) which are protected also
within the prison environment and, in the case wihhn dignity, may not be re-
stricted (or suspendef} litigation over prison conditions, although lintten
some systeni&, has become an issue of concern. Overcrowdirggtitin accord-
ing for example to supreme court rulings in Germamay result in compensation
of prisoners for pain and sufferiffy Research has dealt with the question which
effects successful overcrowding litigation mighv&&*. Prison litigation, accord-
ing to an American study leads to higher per inniatarceration costs, lower in-
mate mortality rates, and a reduction in prisomenscapitd®. In this study it was
also found that those court interventions, whiagagsociated with higher expendi-
tures for prisons, result in lower spending on aloaielfare. This suggests that the
burden of increased spending for prisons as atrespkison litigation is borne by
the poof?®. However, this finding expresses essentially States have to make
choices when budgets are prepared. Prison litigdtas resulted in California be-
ing pressured into changing prison politics. Inel@007 the Delhi High Court or-
dered for example the Tihar authorities to releg®@ prisoners charged with dis-
turbing public peace, considered a relatively miafience, to reduce overcrowd-
ing in the prisoff’.

219 \www.correctionsreporter.com/2010/01/15/italy-prisavercrowding-emergency/ [14.04.2012].

See for example CPT: Report to the GovernmenhefUnited Kingdom on the visit to the

United Kingdom carried out by the European Comnaifier the Prevention of Torture and In-

human or Degrading Treatment or Punishment (CR f£t8 November to 1 December 2008.

Strasbourg 2009, p. 21 with a critical discussibthe so called ‘Titan’ prisons.

2L Constitutional Court Berlin (VerfGH 184/07) — Dsitin as of 3 November 2009 (KG/LG Ber-
lin), HRRS. Online Zeitschrift fir Hochstrichtertie Rechtsprechung zum Strafrecht http://
www.hrr-strafrecht.de 10 (2009), p. 472.

222 Ys Supreme Court iWilson v. Seiter501 US 294 (1991), requiring prove of deliberiatdif-

ference on the part of prison officials in faceow€rcrowded conditions.

223 (German) Supreme Court (Bundesgerichtshof), Deias of 4 November 2004, Ill ZR 361/03.

224 Angelos, C. & Jacobs, J.BPrison Overcrowding and the Law. The ANNALS of thmerican
Academy of Political and Social Science 478 (19¢f), 100-112} evitt, S.D: The Effect of
Prison Population Size on Crime Rates: EvidencenfRrison Overcrowding Litigation. The
Quarterly Journal of Economics 111 (1996), pp. 3%9-

225 | evitt 1996 (fn. 224).

226 Boylan, R.T. & Mocan, N.H Intended and Unintended Consequences of PrigforiR. Na-
tional Bureau of Economic Research, Cambridge, \WgriPaper 15535, November 2009;
www.nber.org/papers/w15535 [15.04.2012].

22T The Telegraph, Calcutta, India, Tuesday, Jun€a97.
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Prison litigation can become a means to and agfastison reforrd?® As pris-
ons and prisoner do not have a strong constituestngthening inmates rights in
litigation cases could be an effective tool in dewding prisons through the em-
powerment of inmates and NGBS

4.4.5 Decriminalization, Depenalization and Diversi

The findings on causes of overcrowding point to rislevance of developing and
implementing decriminalization and depenalizatiasligies. In particular public
order offences, but also drug offences relatedug dse — where they are in force
and applied —, could be candidates for either cetaptecriminalization or for
transformation into administrative offences whichribt carry prison sentences.

Furthermore, reports indicate that drug addictadopers and the mentally ill
represent in some correctional systems signifigemips which not only contribute
to overcrowding but also to additional problemgegards the risk of transmitting
infectious diseases. Here, diversion to treatmeains a viable option.

A promising example has been reported from Thailahdre between 1993 and
2002 the number of prisoners had tripled causingreeovercrowding problems. A
solution was found in a law reform which changeel perspective on drug addicts
who are now held to be persons in need of medieatrhent and are therefore di-
verted to treatment in the community or in treatteenter$®’. While this ap-
proach did not completely resolve prison crowdimghtems, it was certainly an
important step to contain the number of prisoners dower levef’. Addicted and
mentally ill offenders convicted for non-violentf@fces are a common and prom-
ising target for diversion policié¥.

Then, restorative justice and mediation programy & useful to reduce the
length of prison sentences. Serious efforts foometiation between offender and
victim are in some systems considered as mitigaatprs. Such efforts should
take place before (or during the trial). But itdigficult to assess the potential of
restorative justice, mediation and restitution doighe absence of evaluation re-

%8 \Welsh, W.N Counties in Court. Jail Overcrowding and Court€ed Reform. Philadelphia

1995, pp. 10-18.

22 gteinbergfn. 29).

230 Kittayarak, K: Diversion Programs for Drug Addicts, Restoratiustice and New Community-

based Treatment Measures in Thailand, a paper seldntd the nineteenth International Con-
ference of the International Society for the RefafrCriminal Law held at Edinburgh, Scot-

land, 26-30 June 2005; www.isrcl.org/ Papers/2G@afkarak.pdf.

Department of Corrections, Ministry of Justice iléwad, Bangkok, 1 April 2008.

The PEW Center (fn. 61), p. 18mith-Heisters, .S The Nonviolent Offender Rehabilitation
Act: Prison Overcrowding, Parole and SentencingoRef(Proposition 5). Reason Foundation,
Los Angeles 2008.
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search which addresses the impact of restitutiestorative justice or victim-
offender-reconciliation programs on sentencing tedprison populatic®.

Traditional or customary approaches to deal wittmercertainly have a potential
as an alternative to formal criminal proceedingac&ta trials in Rwanda and the
wide use of (informal) reconciliation proceduresAifrican and Asian countries
demonstrate effectiveness but also risks relatedjtial treatment and fairné¥s

4.4.6 Dealing with Pretrial Detention

The Standard Minimum Rules for Non-Custodial Meastspell out that detention
pending trial shall be used only as a last reswitfar the shortest possible period
of time. The rules call also for the use of altéikeameasures. For children stand-
ards are even stricter than for adtiftsPlenty of evidence supports the view that
overcrowding in many criminal justice systems i&kéd to an excessive use of pre-
trial detentioA®®. The European Anti-Torture Commission has on maeoasions
and for many European countries advised that it isarticular pretrial detainees
who suffer from overcrowding and related conditiafisonfinemerft’. Research
shows also that there is significant regional amraas to the share of pretrial de-
tainees at all prisonéré.

233 For a summary se&lbrecht, H.-J: Forschungen zur Implementation und Evaluatiayefd-

strafrechtlicher Sanktionen. Zeitschrift fir Jugkmahinalrecht und Jugendbhilfe 3 (2003), pp.
224-232.

234 pAlbrecht, H.-J: Conflict Perspectives: Dealing with Wrongs i thliddle East, in: H.-J. Alb-
recht et al. (eds.), Conflicts and Conflict Resiolutin Middle Eastern Societies — Between
Tradition and Modernity. Berlin 2006, pp. 1-12.

235 Kiessl, H: Die Regelwerke der Vereinten Nationen zum Jugeaftecht in Theorie und Praxis.
Freiburg 2001.

236 Open Society Institute (ed.): Justice Initiativegetrial Detention. New York 2008.

237 See for example the CPT country reports for Bidgaeport to the Bulgarian Government on
the visit to Bulgaria carried out by the Europeasmnittee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment (RO 17 to 26 April 2002, Strasbourg
2004, No. 49; for Estonia Report to the EstoniawéBoment on the visit to Estonia carried out
by the European Committee for the Prevention otdrerand Inhuman or Degrading Treatment
or Punishment (CPT) from 23 to 30 September 2068sBourg 2005, No. 52; for France Rap-
port au Gouvernement de la République francais#ifrél la visite effectuée en France par le
Comité européen pour la prévention de la torturdestpeines ou traitements inhumains ou dé-
gradants (CPT) du 27 septembre au 9 octobre 2@a&®urg 2007, No. 145; for Italy Rapport
au Gouvernement de I'ltalie relatif a la visiteesffuée en Italie par le Comité européen pour la
prévention de la torture et des peines ou traitésn@humains ou dégradants (CPT) du 21 no-
vembre au 3 décembre 2004, Strasbourg 2006, Nofo¥ Poland Report to the Polish Go-
vernment on the visit to Poland carried out by Ehwopean Committee for the Prevention of
Torture and Inhuman or Degrading Treatment or Fumént (CPT) from 4 to 15 October 2004,
Strasbourg 2006, No. 80; for England/Wales Remothé Government of the United Kingdom
on the visit to the United Kingdom and the IsleMdn carried out by the European Committee
for the Prevention of Torture and Inhuman or Degrgd reatment or Punishment (CPT) from
12 to 23 May 2003, Strasbourg 2005, No. 16.

238 gchonteich, M The Scale and Consequences of Pretrial Deteatiomnd the World, in: Open
Society Institute (ed.), Justice Initiatives. PisdtDetention. New York 2008, pp. 11-43.
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A significant share of pretrial detainees at the@r population at large points to
several issues which can be made points of depaiturapproaches to reduce the
number of suspects who are placed in pretrial detenand second, the length of
time suspects spend in pretrial facilifi€sInflation of the pretrial detainee popula-
tion may be caused by a normative framework whidschot provide for adequate
consideration of standards set for pretrial detentir does not include those alter-
natives to pretrial detention which may reduceribie of absconding or obstruction
of justice, that is bail, seizure of passport dreotidentity papers, notification re-
guirements as regards traveling, changes of resgdett., obligations to report at
certain times to the office of the judge, the poogimg authority or police, re-
strictions on free movement (backed up by electromonitoring). The use of pre-
trial detention may be boosted by lengthy and ewtiVe criminal proceedings
which may be due to shortcomings in procedural tavpractices related to pro-
cessing casé®.

It seems to be promising to place the emphasisdirgshe normative framework
of pretrial detention and alternatives to pretdatentio*’. Of utmost importance
for a normative framework geared towards minimiziprgtrial detention is the
principle of proportionality and the way proport#ity is translated into the condi-
tions set for pretrial detention. Placing a stsitutory cap on the length of pretrial
detention certainly plays a decisive role in limgtipretrial detention as does a gen-
eral clause which prevents that petty offences ¢whvill most probably result in
non-custodial sentences) will lead to detentionro trial.

The use of pretrial detention has been tackledatmLAmerica systematically by
introducing penal procedure reforms aimed at radu@retrial detention on a
broad scale. While legislative reforms have in gahbeen successful in terms of
introducing new procedural provisions on pretriatahtion, the impact on pretrial
detention practices has been mixed. However, omases of various indicators of
pretrial detention it has been concluded that refohave been in general success-
ful in curbing the number of those detained priotrial*? (although a rigid empir-
ical test of the reduction hypothesis could notcheied out because of a lack of
data). Absence of data has been cited as a graurttid failure of pretrial deten-
tion reforms in Chile. The consequences of refoad been disputed, however, the

239 Deltenre, S. & Maes, EPre-trial Detention and the Overcrowding of Bris in Belgium. Re-
sults from a Simulation Study into the PossibleeEff of Limiting the Length of Pre-trial De-
tention. European Journal of Crime, Criminal Lawd &riminal Justice 12 (2004), pp. 348-370.

Human Rights Council: Tenth session. Agenda itefReport of the Working Group on Arbit-
rary Detention. Addendum. Mission to Italy. A/AHRO/21/Add. 5, 26 January 2009, p. 10.

van KalmthoutA.M., Knapen, M.M. & Morgenstern,.CPre-trial Detention in the European
Union. An Analysis of Minimum Standards in Pre-tizetention and the Grounds for Regular
Review in the Member States of the EU. Nijmegen®208vapa, A: Building and Sustaining
Change: Pretrial Detention Reform in Nigeria, irped Society Institute (ed.), Justice Initia-
tives. Pretrial Detention. New York 2008, pp. 86210

Duce, M., Fuentes, C. & Riego,:Ca Reforma Procesal Penal En América Latina YrSpac-

to En El Uso De La Prision Preventiva, in: C. RiggM. Duce (eds.), Prisién Preventiva y Re-
forma Procesal Penal en América Latina. Evaluagierspectivas. CEJA-JSCA 2009, pp. 13-
73.
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absence of data abetted a counter reform which piexde before the reform was
fully implemented did not allow to communicate nefoeffects to the public, jus-
tice practitioners and politiciaffs.

Pretrial detention — though only justifiable by tip@al to secure regular criminal
proceedings and trials and if it can be expected the defendant will abscond,
tamper with evidence or relapse into serious crngeassumed to be used in some
countries for other, extra-legal purposes. In Chioaexample, it is contended that
pretrial detention serves the purpose of punishraedtthe wide use of pretrial de-
tention (which amounts to placing virtually allrinal suspects in secure custody)
is explained by the adoption of strict crime cohpolicies*. But, extra-legal fac-
tors have been identified as drivers of pretrigedtion in other countries, t68.

Research in India has underlined that pretrial rdie is ordered in significant
numbers of petty crime cases and that costs caultbhsiderably decreased if pet-
ty offenders were kept out of pretrial detenffSnin systems which place the em-
phasis on bail pretrial detention is sometimesanfatnction of the risk of abscond-
ing or obstruction of justice but rather a resulitlee economic weakness which
prevents that suspects can pay even small amotibésl.o

Studies demonstrate then that the risk of escapftes misjudged and as a con-
sequence many false positives are held in predgtgntion. In the 1990s a study
was carried out in Germany of which the results clestrate the potential for re-
ducing pretrial detention without affecting rule laiv and criminal proceedings.
The study analyzed all decisions made in the Hagbligh Court in cases of ex-
tended pretrial detention (beyond 6 months). Geroraminal procedural law pre-
scribes that pretrial detention may not extend @vperiod of 6 months if there are
no compelling grounds for not carrying through ianamal trial before expiration of
the 6 months period. In 23 cases the Hamburg HighrtCround no compelling
grounds which would have justified pretrial detentiof more than 6 months. So,
27 suspects had to be set free for whom the risbstonding had been established
by lower courts. However, 17 of these suspectsntalily showed up for the crim-
inal trial which took place some time after theiterase. Only six suspects actually
absconded and did not comply when summoned byriddecburt. Almost all of

243 Venegas, V. & Vial, L Boomerang: Seeking to Reform Pretrial DetenticaxcBces in Chile, in:

Open Society Institute (ed.), Justice InitiativEsetrial Detention. New York 2008, pp. 44-56,
p. 49.

Yanyou, YiArrest as Punishment. The abuse of arrest irfPd@ple’s Republic of China. Pun-
ishment & Society 10 (2008), pp. 9-24.

Dinkel, E: Praxis der Untersuchungshaft in den 90er Jahkrérstrumentalisierung strafpro-
zessualer Zwangsmittel fur kriminal- und auslandétische Zwecke? Strafverteidiger 1994,
pp. 610-621;Jehle, J.-M: Entwicklung der Untersuchungshaft bei Jugeneélictund Heran-
wachsenden vor und nach der Wiedervereinigung. B®®%; Parliamentary Assembly, Com-
mittee on Legal Affairs and Human RighSituation of European prisons and pre-trial deten-
tion centres. Report. Doc. 10097, 19 February 2004.

Saxena, R.K Catalyst for Change: The Effect of Prison VisitsPretrial Detention in India, in:
Open Society Institute (ed.), Justice Initiativesetrial Detention. New York 2008, pp. 57-69,
p. 60.
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these were suspected of drug trafficking (and viereign nationalsf’. From the
viewpoint of accuracy of prediction these resusty simply that for any one sus-
pect rightly predicted to represent an escapefoigk others are falsely predicted to
abscond. This amounts to a rate of false positafesome 80 %, a rate which
sounds plausible when taking into account the peoformance in criminal justice
predictions at large.

The results of the study reported above demonstetieof all the need for
sound information when deciding on pretrial detmtiHere, the installation and
proper functioning of pretrial social services pdivg courts with information on
community ties and other relevant issues will be orucial element in avoiding
that low risk suspects are detaifi&d

Assigning a defense council very early in crimipedceedings seems to be cor-
related with shorter periods of pretrial detentf@nAn experiment carried out in
German court districts could demonstrate that eassignment of a defence coun-
cil through the court results in detention peribsls months shorter on the average
than those experienced by pretrial detainees whmoli have a lawyét’. System-
atic assignment of lawyers, it was concluded coettlice time spent in pretrial de-
tention by 16 %%, Effective, early defense projects have been impleted in the
Ukraine which proved successttl

In the same line of practices fall approaches whadtdo for budgetary reasons,
install assistance through paraleg&lsThe Malawi based Paralegal Advisory Ser-
vice supports pretrial detainees in particularriacgical matters concerning release
from detention (filling out bail applications, fimd) relatives who can serve as
sureties, channeling relevant information to poioel prosecutorSY. On the basis

47 petersen, E Haftpriiffungspraxis nach §§ 121, 122 StPO dessettischen OLG Hamburg.
Erfahrungen in den Jahren 1990-1996, in: J.-M.eJ&P. Hoch (eds.), Oberlandesgerichtliche
Kontrolle langer Untersuchungshaft. Wiesbaden: migelag Kriminologische Zentralstelle
e.V. 1998, pp. 71-78.

Ehlers, L: Frustrated Potential: The Short and Long Termdat of Pretrial Services in South
Africa, in: Open Society Institute (ed.), Justicdtihtives. Pretrial Detention. New York 2008,
pp. 121-140.

Human Rights Watch: The Quality of Justice. Fatirof Iraq’s Central Criminal Court. New
York 2008, p. 1.

Schéch, H Der EinfluR der Strafverteidigung auf den Veflaer Untersuchungshaft. Erfah-
rungsbericht Uber ein Projekt der Hessischen Laedesung zur ,Entschadigung von Anwal-
ten fur die Rechtsberatung von UntersuchungsgeferjeBaden-Baden 1997.

251 gchoch(fn. 250), p. 73.

%52 Naimark-Rowse, B., Schonteich, M., Sorochinsky& Momasini-Joshi, D Studies in Reform:
Pretrial Detention Investments in Mexico, Ukrained Latvia, in: Open Society Institute (ed.),
Justice Initiatives. Pretrial Detention. New Y o038, pp. 152-171.

Uganda Human Rights Commission: 11th Annual Repbthe Uganda Human Rights Com-
mission. Kampala 2009.

Open Society Institute: Between Law and Societyakegals and the Provision of Primary Jus-
tice Services in Sierra Leone. New York, 2006, ;pM4iska, C:. On the Front Lines: Insights
from Malawi's Paralegal Advisory Service, in: Op8nciety Institute (ed.), Justice Initiatives.
Pretrial Detention. New York 2008, pp. 70-85.
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of pretrial detention figures the service is asséd® be successful in diverting
suspects from pretrial detention. The remand pojomdas been stabilized in Ma-
lawi after implementation of the paralegal advisegheme at some 22 % (down
from 50 % before the schem

Experiences with electronic monitoring have not geén evaluated systemati-
cally in the context of replacing pretrial detenfiS; however, reports from Portu-
gal describe electronic monitoring as an importament in a package designed
to bring down the prison population and to redugercrowding®’.

The European Supervision Order (Framework Deci2@®0/829/JHA of 23 Oc-
tober 2009) seeks to compensate a particular fi$@reign nationals to be placed
in pretrial detentiof?® and at the same time to strengthen the principfgesump-
tion of innocence. Through mutual recognition oétpal (non-custodial) supervi-
sion orders it is sought in the European Union exinto create an additional option
in the strategy to reduce pretrial populatfGhs

Case backlog reduction programs may serve to aaiseeness for giving priori-
ty to cases where pretrial detention was ordereldr@duce the time suspects spend
in pretrial detentiof?®. The basis of backlog reduction programs is thalémenta-
tion of case file management which ensures fronntbenent of arrest that a case
file moves expeditiously from one agency to andtter

4.4.7 Systems of Sanction: Alternatives to Imprisemt

The principle of reserving prison for serious crigwed understanding imprison-
ment as a last resort can be taken from the Stdnd@mimum Rules for Non-

Custodial Measures which list furthermore a ranpal@rnatives (or community
sanctions).

2% Msiska(fn. 254), p. 78.

256 Albrecht, H.-J: Electronic Monitoring in Europe. A Summary ands&ssment of Recent De-
velopments in the Legal Framework and ImplementatibElectronic Monitoring. Konferenz-
und Arbeitspapiere aus dem Max-Planck-Institut diislandisches und internationales Straf-
recht. Freiburg 2005.
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Solutions” (9-11 September 2009, Edinburgh). Cosiolus by the General Rapporteur, 11 Sep-
tember 2009, CDAP (2009) 04, p. 3.

Tonry, M.(ed.): Ethnicity, Crime, and Immigration. Comparatand Cross-National Perspecti-
ves. Chicago, London 1997.

See also Council of Europe Committee of Minist&@escommendation No. R (80) 11 of the
Committee of Ministers to Member States Conceri@ogtody Pending TriaKiihne, H.-H. &
Esser, R Die Rechtsprechung des Europaischen Gerichtstiofdenschenrechte (EGMR) zur
Untersuchungshatft. Strafverteidiger 22 (2002),383-393, p. 385.

Uganda Human Rights (fn. 253); see also a progiskample of backlog reduction projects in
Manila presented in ICRC: Philippines: Protectiifig &nd dignity in places of detention. ICRC
Bulletin No. 01/2010, 3 February 2010.

Nwapa, A: Building and Sustaining Change: Pretrial DetamtReform in Nigeria, in: Open
Society Institute (ed.), Justice Initiatives. PisdtDetention. New York 2008, pp. 86-102.
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Proposals as to effectively address overcrowdinghasize alternatives to im-
prisonment as an instrument to curb admissionsisom facilitie$®?. Remarkable
success stories can be reported from creating @raessfully implementing alter-
natives to imprisonment in Europe. There is e.garckvidence that day fines suc-
ceeded in Austria, Germany and some Scandinaviantiges as well as in Swit-
zerland, partially also in France and Spain in aeiplg to a quite considerable
though differing extent in particular short-termpgrnsonment in the 1960s and
19708%. Day fines have certainly considerable advantagesegards their poten-
tial to be adjusted at the same time to the semigass of the offence and to the in-
come of the offender and thus implement the prieagh equal treatment. That has
been recognized also by INACIPE when proposingauction of a day fine sys-
tem in MexicG®*. The apparent problem of fine defatithas been addressed by
various means, in particular through offering tresgbility to work off a fine
through community service.

Suspended prison sentences and probation turndd batquite successful as al-
ternatives to immediate imprisonment. The particoddevance of suspended pris-
on sentences and probation is endorsed in the Eamofrobation Rules 2010
where their important role in containing prison pigpion is explicitly recog-
nized®. In general, community based criminal sanctions te development of
punishment philosophies trying to integrate punishtnnon-custodial, community
sanctions as well as the crime victim had receivete support in the 1980s and
were based upon the perception that still too maffsnders were sent to prison
although not presenting risks to the commufiityActually, intermediate sanctions
and diversion work in many countries and for a widege of offender groups. A
lot of these success stories are documented imradexa@umes on sentencing and
sentencing systems published in the 1990s andgingvcompelling evidence for
the success of alternatives to imprisonrfiént

262 Economic and Social Council: Resolution 1998/2®I28 — International cooperation aimed at

the reduction of prison overcrowding and the praoroof alternative sentencing, 44th plenary
meeting, 28 July 1998; Penal Reform InternatioA#ternatives to imprisonment in the Repub-
lic of Kazakhstan. Resolution and Recommendatibiternational Conference, Almaty, 27-30
October 1999. London 1999.

See the comprehensive historical analysidascheck, H.-H. & Grebing, .Geds.): Die Geld-
strafe im deutschen und auslandischen Recht. BBdden 1978.

INACIPE: 10 razones para reformar el sistema dédia penal en Mexico. INACIPE, Mexico
2004, p. 26.

See for example The Irish Times: “Number of pegailed for not paying fines set to double”.
Monday, November 9, 2009.

Recommendation CM/Rec (2010) 1 of the CommittedVofisters to member states on the
Council of Europe Probation Rules. Adopted by them@ittee of Ministers on 20 January
2010 at the 1075th meeting of the Ministers’ Degaitisee also United Nations Standard Mini-
mum Rules for Non-custodial Measures (The TokyaeRul

See e.g. Home Office: Punishment, Custody an€tmamunity. London 1988, p. 2.

Tonry, M. & Hatlestad, K(eds.): Sentencing Reform in Overcrowded Timesdnparative
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in the Member States of the Council of Europe. Pand Il. Deventer, Arnhem 1988, 1992.
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Yet, although alternatives to imprisonment have nbé@groduced since the
1960s/1970s in many regions and in spite of thppasent success alternatives
have not or could not been implemented in a waykvhad prevented further pris-
on growth and overcrowdift. The UNODC Handbook of basic principles and
promising practices on Alternatives to Imprisonmeatlines various alternatives
and elaborates the conditions under which alterestimay effectively replace
prison sentencé®. It mentions good practice examples and providésrnation
on a legislative project in Kazakhstan which iseased to have had a significant
impact on the prison population though the incrdasse of non-custodial sentenc-
es’". However, the rates of imprisonment remain extigrigh in Kazakhstafi>

For African countries it has been argued that ratker the high share of unsen-
tenced prisoners and the problem of lengthy ingattins and trials and not the
lack of alternatives to imprisonment which drivesacity problenfs®. However,
community service has been introduced in a coupl&focan countries which
seem to have worked quite well (although evaluatesearch as to whether they
had an impact on reducing prison growth or overdiogy has not been carried
outf’* Community service evidently can be implementesb ah face of strained
budgets. It was pointed out that community serfitemuch better into African
traditions of responding to deviance and crime ttarprison and imprisonment
which are part of the colonial legacy. Recent expents with community service
(partially related to Gacaca trials and perpetstr genocidal acts) in Rwanda
demonstrate a significant potential and exhibieresting and innovative features.
The community service program is integrated witbf@ssional training and with
the idea of restitution and paying back to the irdim& community (“neighbor-
hood community service®°. Large-scale community service programs recently
have been initiated also in Kenya where they aressential element in plans to
decongest Kenyan prisc?ﬁ% Mexico is planning for the introduction of comniun
ty service, tod’’. Here, community service shall be offered as aermdtive for
first time and small scale property offenders.

269 Weissman, M Aspiring to the Impracticable: Alternatives tachrceration in the Era of Mass

Incarceration. NYU Review of Law & Social Change(2809), pp. 235-269.
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ment. United Nations, New York 2007.

21 UNODC (fn. 270), p. 26.
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274 stern, \: Alternatives to Prison in Developing Countri€&ame Lessons from Africa. Punish-
ment & Society 1 (1999), pp. 233, 238; UNODC (fi0®, p. 37.
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However, it has been pointed out also that comnjgatvice is perceived as be-
ing a much more lenient sentence compared withisapment and that more ef-
forts are needed to raise public awareness asdedghe benefits of community
servicé’®

Electronic monitoring has found its place in modsgstems of sanctioffs.
Electronic monitoring at the beginning was reséadcto the adult system of crimi-
nal justice. Electronic monitoring now is extendedhe juvenile justice systems.
Active tracking systems are increasingly put oal tfiollowing a trend to introduce
tracking devices for sexual offenders after rel€asen prison. Particular benefits
of active tracking systems are expected for ped-supervision of offenders as
well as for implementing exclusion orders in dontesiolence cases. Costs com-
ing with electronic monitoring are in general lowban those linked to imprison-
ment®®. As regards cost comparisons with other commusdtyctions, evidence is
less conclusive. Costs, however, are largely degr@ndn the type of (rehabilita-
tive) programmes that are implemented together widttronic monitoring. In
general, completion rates are high and failuresrate low. This reflects careful
selection of offenders. A consensus exists thattreleic monitoring replaces to a
certain extent imprisonment (and influences — tlooig a small scale — the number
of offenders sent to prison). Research on recidivi|ss come up with mixed re-
sults as does research on absconding while orriptelectronic monitoring'™.

4.4.8 Sentencing Policies

Sentencing policy and the statutory framework eitsecing refer to a crucial fac-
tor in determining the size of a prison populatsord the extent of overcrowding.
In this respect sentencing guidelines and sentgrmmmissions which set priori-
ties for prison eligible offences and take into@ott available prison capacity had
been assumed to represent effective controls sbprigrowtfi®2 However, the ex-

278 Bijrung, C: Community Service in Uganda as an Alternativémprisonment. A Case Study of

Masaka and Mukono Districts. Capetown 2005, pp769-
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Criminology & Public Policy 5 (2006), pp. 103-108.

See for examplEenech G Le placement sous surveillance électronique pRefle la mission
confiée par Premier Ministre & Monsieur GeorgeseEbndéputé du Rhone. Paris, Ministére de
la Justice 2005.

Renzema, M. & Mayo-Wilson,:ECan electronic monitoring reduce crime for meadeito high-
risk offenders? Journal of Experimental Criminoldgy2005), pp. 215-237; Swedish National
Council on Crime Prevention: Electronic Tagging Sweden. Report 2009)odgson, K.,
Goodwin, P., Howard, P., Llewellyn-Thomas, S., lfoet, E., Russell, N. & Weiner, MElec-
tronic monitoring of released prisoners: An evabrabf the Home Detention Curfew scheme.
Home Office Research Study 222, Home Office Resgdbevelopment and Statistics Direc-
torate, March 2001Padgef K.G., Bales, W.D. & Blomberg, T.GJnder Surveillance: An Em-
pirical Test of Effectiveness and Consequenceslegtéonic Monitoring. Criminology & Pub-
lic Policy 5 (2006), pp. 61-92.

Kennedy, E.M Prison Overcrowding: The Law’s Dilemma. The ANN&A of the American
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periences made during the last decades demontitedti is rather the substance of
sentencing guidelines and not the method which wipact on the use of prison
sentences. Of particular relevance seems to beeponse to recidivists in sen-
tencing law and practice. The emergence of “threktao strikes laws” and truth
in sentencing policies, general approaches to emmgpenalties in case of recidi-
vism and minimum penalty legislation have been wdised as major drivers of
long prison sentences and as an area where refirmdd be focused on imple-
menting the principle of proportionality. The fimdi presented earlier that the wide
and indiscriminate use of enhanced prison sentedmes not improve public safety
but rather contributes to the deterioration of eriend crime control problems
should result in considering strictly the interoatilly endorsed principles of pro-
portionality and imprisonment as a last resortdantencing legislation. Sentencing
legislation should leave enough room for judgeadjust the penalty to individual
characteristics of offence and offend@rThis would mean to re-consider manda-
tory minimum sentencing laws, truth in sentencingigies and in particular “three
strikes and you're out” policié¥' and to provide for a system of sentencing which
is better insulated from penal populism. From anragive perspective and legal
doctrine the problem extends then to the questfomhat may fall under the ver-
dict of disproportionate or grossly disproportiopahishmerff®,

The perspective of parliaments when reforming sezitg laws has to pay atten-
tion to the question whether a specific sentenpiolgcy can be sustained. While it
is sometimes thought that prosecution servicestiaadudiciary should also con-
sider which impact certain sentencing decisiongehav the prison system, from a
viewpoint of separation of powers it is primarilyettask of the legislator to take
into consideration possible and probable conseaqge(and side effects) of legisla-
tion and to base legislation on thorough impacess®ents. Impact assessments
have found a wide field of application, for exampigpolicies for the protection of
the environmert®and are today an essential element in good gomeefa Im-
pact assessments may provide for rough estimatabeoeffects to be expected
from penal legislation for law enforcement, couatsd the correctional system.
With that a sound basis will be established which lvelp to answer the question

Sentencing Guidelines, in: A. Freiberg & K. Gelllgd, Penal Populism, Sentencing Councils
and Sentencing Policy. Cullompton 2008, pp. 83-12039.

283 Tonry, M: Mandatory penalties, in: M. Tonry (ed.), Crimedalustice: A Review of Research,
Vol. 16. Chicago 1992, pp. 243-273.

Zimring, F.E: Protect Individual Punishment Decisions from Matory Penalties. Criminolo-
gy & Public Policy 6 (2007), pp. 881-886.

85 van Zyl Smit, D. & Ashworth,.ADisproportionate Sentences as Human Rights Wivla. The
Modern Law Review 67 (2004), pp. 541-560.

86 For an overview seAlbrecht, H.-J., Kilchling, M. & Braun, E Criminal Preventive Risk As-
sessment in the Law-Making Procedure. Freiburg 2002

287 gSeeTerblanche, S. & Mackenzie,:GVlandatory Sentences in South Africa: LessonsAfas-
tralia? The Australian and New Zealand Journal ofm@ology 41 (2008), pp. 402-420, de-
scribing the process of making sunshine legislabonminimum sentences of South Africa
1998 permanent legislation without considering ittn@act these minimum sentences would
have a decade later.
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whether changes in sentencing laws may be sustaiitiedut causing unacceptable
problems in the correctional system.

Particular concern then should be given to spagalips of offenders, among
them children, women and foreign nationals whichyrbha affected through sen-
tencing in different ways.

Sentencing laws and sentencing practices havespmece the Child Convention
which demands for custody to be used as a lasttrand requires effective and
specific implementation of this principfé. Furthermore, Article 37(a) provides for
a standard of neither applying capital punishmentlife imprisonment without the
possibility of release. However, current practidesnonstrate that children some-
times are exposed to a high risk of imprisonmergbdes in England/Wales on
children in custody for example point to a strongrease in the number of children
sent to custodial facilities despite findings thath custodial sentences are neither
in the interest of lowering rates of re-offendingy i the interest of public protec-
tion?®®, The vast majority of children/juveniles placeddastody have not been
convicted for violent crim@®. Furthermore, concerns have been raised with céspe
to the age of criminal responsibility as well as #ge from which on children may
be sentenced to imprisonm&Ht The Standard Minimum Rules for the Admin-
istration of Juvenile Justice advise not to fix Hge of criminal responsibility too
low and if resorting to custodial sentences to isgonly the minimum necessary
period (which allows for education and reform o¥guile offenders). While the
wide and sometimes indiscriminate use of life impnment has been discussed
above, special attention should be paid to liferisgmment for the juvenile of-
fendef®?. According to recent statistics from North Ameritere are 6,807 juve-
niles ésggrving life sentences; 1,755 of whom areisgrsentences of life without
parole™”.

Women, representing a minority among prisonersiagel everywhere are at risk
of being neglected when it comes to prison refofime challenges posed by this
largely vulnerable grodp* have been summarized recently in a report suburitte
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torture and other cruel, inhuman or degrading tneat or punishmenfylanfred Nowak Ad-
dendum. Mission to Indonesia. A/HRC/7/3/Add. 7,Mérch 2008, p. 16.

Nellis, A. & King, R.S No Exit. The Expanding Use of Life Sentenceéinerica. Washington
2009.
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the English governmefit. The report advises the government to radicalnge
correctional policies for women offenders with nmustodial sentences for non-
violent women being the rule and replacing womemisons by dispersed, small
and multifunctional facilities. Such a strategyc@sidered to provide partial solu-
tion to persistent overcrowding problems.

Foreign nationals run particular risk of receivipgson sentences or being de-
tained prior to trig’°. Research from Europe has stressed that in mamytries
alternatives to imprisonment or pretrial detentitmnot work properly for foreign
offenders (or illegal immigrants) due to a stromgshin community sanctions and
alternatives to remand prison towards settled dies with bonds to the communi-
ty*®”. The European Union has responded to this probié initiating Frame-
work Decisions on the mutual recognition of prétgapervision orders (Frame-
work Decision 2009/829/JHA of 23 October 2009) ainel Framework Decision
2008/947/JHA of 27 November 2008 on the applicatbthe principle of mutual
recognition to judgments and probation decisiorth &iview to the supervision of
probation measures and alternative sanctions. fEmefvork decisions establish-
ing mutual recognition of alternatives to pretidigtention and imprisonment have
been introduced in order to compensate for theeasad risk of not being eligible
for non-custodial measures due to a lack of bond#e territory where proceed-
ings are held and sanctions are executed. Whieptblicy has emerged under the
particular conditions of the European Union, theegal approach of transferring
enforcement and supervision of non-custodial messta the home country of an
offender provides for a reasonable option for thetipularly vulnerable group of
foreign offenders and hence an additional optiotmécontrol of overcrowding.

4.4.9 Post Adjudication Measures Against Overcrogdi

Standard Minimum Rules for Non-Custodial Meastifeassign the post adjudica-
tion stage an important function in the processmglementing rehabilitation and
to assist offenders in the process of re-integnatiarole is the core of a set of
measures which ranges from reductions in the algmison sentence, early re-
lease under supervision to various forms of prismimes (open prison, work fur-
loughs, home detention etc.). Parole and good #ippgoaches are among the con-
ventional instruments to reduce the time which taabe spent actually in prison.
Parole and organization of parole are furthermongartant as recidivism research
shows that of those who recidivate (and are reisoped; a majority does so with-
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in the first year after releas®) Parole therefore serves as a bridge between-incar
ceration and return to the community and represietsnost important instrument

in tackling the problem of “revolving doors”. It sed on the consideration that a
gradual and supervised release provides a moretigevay of protecting the pub-

lic than a sudden release at sentence expiry. ak@r the last decades has par-
tially lost ground, though, in countries where panvas abolished good time cred-
its serve as an alternative which results in radostof the original prison sen-
tence.

Parole comes in different forms. While some systérange adopted automatic
parole after statutorily fixed periods of imprisomm, most criminal codes still
provide for a decision which is based on an assessoi risk and which can result
in early release after a certain part of the prisemtence has been ser8dParole
decisions normally point to three elements: a staty fixed part of the prison
sentence has to be served (special rules usuglly &p prisoners serving life sen-
tences or being subject to measures of securitpprale commission or a judge
assesses the risk of relapse into crime and segaifinditions the parolee has to
comply with and which will be monitored by parolegpation officers. The parole
commission/judge then will fix a period of time pdrole supervision. While these
elements explain why parole is an elastic instrumérich lends itself to respond
to prison overcrowdiny’, they refer also to an explanation why changgsaimle
decision making may lead to prison growth and awevding. In fact, during the
last decades prison growth has been explainedbgisonore restrictive, caused by
concerns for public security, paralleled by a trefgarole supervision away from
a social service orientation to a surveillance magd instrument of public protec-
tion>*2. The latter has been made responsible for a tigigeof conditions and or-
ders coming with early release from prison. Stricierveillance of conditions of
parole has in some systems led to a sharp inchedle return of parolees because
of technical violations of parole, surpassing prisentences as a driver of prison
growtt?®® and resulted in additional strain placed on owewded prison¥”. Inten-
sive supervision, originally designed to reduceribk of relapse into crime and to
expand the use of early release, thus can turnaimteechanism which adds to the
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problem of overcrowding. Research on electronicailgnitored house arrest cor-
roborates this viet.

Parole has come under particular scrutiny and pressas have suspended pris-
on sentences — due to security concerns causegkljasular crimes committed by
parolees or persons who had been placed under tinokagter suspension of a
prison sentencé&. With increasing concerns for public security ragsessment
and the development and application of elaboraigkl assessment instruments
have become more important.

There is not much known about best practices aardsgrevocation of parole
and recalls to prisdff. As a minimum recalls to prison should be basedhen
principle of consistency and they should refleciognition of the basic standards
applied to the use of imprisonment in general. Theans also that recalls should
be used as a last resort and in a proportional aeraand after tightening and ad-
justment of conditions have failed. In generalo@ation for technical violations of
parole should be restricted to repeated and sulmtasplations and violations
which indicate a danger to the public.

4.4.10 Amnesties and Collective Pardons

When addressing prison overcrowding sometimes atnesesnd collective pardon
are applied which are deemed to be problematic tlwrviewpoint of recommen-
dations as well as the perspectives of principfesustainability, rule of law and
separation of powers. Amnesties usually have raghert-lived effects on prison
populations. They do not affect root causes of ¢inoand result in short-term im-
provements which fade away shortly after implemigonaif nothing else changes.
Large-scale amnesties reportedly have been usédimabwe several times during
the 1980s and 1990s to bring down the size of tls®m population, however, de-
spite significant short-term decreases in the pimn, empty prison cells have
been filled®® Italy saw a major amnesty in 2006 as a respamgeison capacity

problems which in fact emptied the prisons, butitesl also in mistrust and inse-
curity in the publié®®. A policy of granting amnesty had been implemerited

South Africa. Here, too, the impact was short-If/&d

Amnesties certainly have their role to play asmsirument to settle large-scale
conflicts and to pacify a country where a significpotential of conflict escalation
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looms. In the wake of major political transitionaresties may be a tool support-
ing reconciliation (as it was the case at some giooa in the new democracies in
Central and Eastern Europ¥) However, the regular use of amnesties as a re-
sponse to prison overcrowding seems to underminédamce in the criminal jus-
tice system. The issue of a possibly negative impaconfidence is also raised by
the Human Rights Council when faced with large-es@ahnestied® Despite such
concerns, it has been argued that amnesties mgyapleseful role in controlling
overcrowding if other measures are not availablall&t’. Although, such a situa-
tion is in principle imaginable (for example in tba@se of a sudden, unexpected and
drastic increase in the number of prisoners), theime practice of amnesties and
collective pardons until now is observed in cowsrwith long histories of over-
crowding. As a rule, amnesties and collective pasdare only legitimate under the
goal of achieving reconciliation in a society atestby severe conflicts.

5.  Summary and Conclusions
5.1 Findings

1. Prison overcrowding is a serious problem anelasive phenomenon. Over-
crowding seems to represent a characteristic tmtrioubled the modern pris-
on since its invention in the %entury.

2. Overcrowding sometimes emerges as a problemhwkimained hidden for a
long time; rapid declines of the prison populats@em to come often also as a
surprise for criminal justice administrators.

3. The patterns of turning points in the coursemgon populations reflect to a
certain extent the degree of stability of criminatice policies and criminal
sentencing and the extent of their insulation fiartside pressures.

4. The problem of prison overcrowding is locatedmitntersection where sever-
al important policy and crime research relateddsmonverge. These topics
concern criminal sentencing, the role of prisontaeces and imprisonment in
the system of criminal sanctions, prison standatdscourse of crime, prison
budgets, economic restraints and general crimirgdicyp determining the
course of criminal law and punishment in a society.

5. Prison overcrowding can come as the result sibw, steady and long term
increase in the number of prisoners, developing etculture of “chronic
overcrowding”; it can come also in a rapid move apms for example in the
wake of collective violence correctional systemsyrba affected by prison
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overcrowding for short periods of time; in othekerrowding appears as an
ebb and flow phenomenon.

Approaches to the assessment of overcrowdingrunternational and nation-
al laws and standards amount roughly to a “totadityconditions” test. The

smaller the space available, however, the more itapbbecomes space in it-
self.

Prison capacity is a “slippery concept” whictpesses the need for elasticity
and can be used to make overcrowding more or [gs@rant.

A closer look at prison systems reveals thattreelation between the rate of
imprisonment and overcrowding is rather weak.

Overcrowding is correlated with the rate of padtdetainees, the size of the
GDP per capita, the degree of inequality, demogcrdey extent of perceived
corruption, state fragility as well as violence.gbarowding is not significant-

ly correlated with the prisoner rate at large. @& Ibasis of the pattern of cor-
relations found it can be concluded that overcromggroblems essentially are
associated with problems of governance, a weakauygrand obvious prob-

lems in the criminal justice systems.

Three distinct clusters of overcrowding candisinguished, displaying dif-
ferences in economic, social, governance and cailhjustice related dimen-
sions. Low overcrowding is correlated with a higpRsper capita, a low vio-
lence rate, low state fragility, high achievementfhiuman development and
democracy and a low extent of perceived corruptfoslightly higher rate of

overcrowding comes with a low rate of pretrial de¢as and a high rate of
imprisonment. High overcrowding is correlated watinather low prisoner rate,
a high rate of violence, low per capita GDP, deraogrand human develop-
ment values as well as manifest signs of weak gowental structures.

Particular problems of overcrowding are obsgivecountries which undergo
rapid social change and significant transitiondind themselves in a post-
conflict situation and in a difficult process o&tt building. Here, prisons and
prison conditions should become an integral pathefgeneral reform of the
security sectors and general security policies.

Data on prison capacity and overcrowding reeésd that overcrowding may
affect a country’s prisons selectively with somisg@ns showing over capacity
occupancy while others operate below the levecobmmodation capacity.

Particular problems of overcrowding are obsgri@ prisons serving large
cities where various social problems converge.

Although, there are but few longitudinal stsdim prison overcrowding, it can
be assumed on the basis of research and repardistiact patterns of careers
in overcrowding exist which can be modeled alongots economic, cultural

and political conditions. Turning points in the csel prison populations take
reflect the impact of amnesties, changes in semgrolicies or in the sensi-
tivity towards certain types of crime.
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Prison populations are growing in some partthefworld. However, in some
regions/countries marked decreases in prison ptpotahave been observed
in the last decade. There is evidently no uniforemd. Even within (Federal)
states prisoner rates take completely differentsmsi

Prison population drops sometimes come unegghctRecent prison popula-
tion drops in Germany and in The Netherlands apaimed by a decline in
crime. Others (Portugal) are a consequence ofeafalib planning.

Explanations

According to many voices changes in crime retegot contribute significant-

ly to prison growth and overcrowding. While thissasiption may hold true

for changes in crime rates in general, increasésansitive) crime categories
which attract prison sentences, in particular lpngon sentences, during the
last decades have been identified as drivers atoweding in prisons.

New social problems (drugs), the eruption ofjiéascale violence or systemic
violence may influence the course prison populatitake. In some countries
another potential for crime impacting on prisonfoisnd in general public or-

der offences.

In many criminal justice systems minimum and immaxn penalties have been
raised and minimum sentences have been introd&gended minimum sen-
tences will have lagged effects on prison poputetio

Statutory frameworks of sentencing which all@wvdrossly inflated periods of

imprisonment and the imposition of consecutivelypnimg prison sentences
for multiple crimes add to the rise of long prissantences. Particular attention
should be devoted to life prison sentences, anel éspecially to those without

parole.

While security orientation and punitive respansefact prevail with respect
to offender groups deemed dangerous, alternatovésmprisonment, commu-
nity sanctions, intermediate penalties, mediatiod aestorative justice ap-
proaches, most recently a new interest in desigeifegtive re-entry programs
for ex-convicts still figure prominently on crimely agendas.

Alternatives to imprisonment and parole, howewarry a risk of imprison-
ment in case of failure to pay a fine, violatiorisconditions coming with al-
ternatives or re-offending. Fines are particulgstpne to be converted into
substitute imprisonment under conditions of poameenic circumstances and
large-scale poverty.

During the last decades prison growth has aem lexplained by more restric-
tive measures, caused by concerns for public sgcparalleled by a trend of
parole supervision away from a social service ¢agon to a surveillance ori-
ented instrument of public protection. The lattas lheen made responsible for
a tightening of conditions and orders coming widltlye release from prison.
Stricter surveillance of conditions of parole hasome systems led to a sharp
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increase in the return of parolees because ohteaghviolations of parole,
surpassing prison sentences as a driver of prismomthy.

Poor and unsettled offenders turn out to fueopr inflation in different con-
texts. In developing countries poverty is at theecof the problem of failure
due to persons not being able to pay even smaluate®f fines or bail.

Root causes of overcrowding have been identifiesfatutory frameworks and
practices of pretrial detention.

Developments in prison populations and overding are diverse and reflect
idiosyncracies which necessitate careful analy§iswdividual national sys-
tems of criminal justice.

In a recent comprehensive analysis of US prisda covering the period 1977
to 2005 it was concluded that the best predictbthe size of prison popula-
tions are crime, sentencing policy, prison overding and state spending (on
prisons). Prison overcrowding thus may be partefdnset of a political pro-

cess where due to a lack of imagination of othdroop than building new

prisons spending on prisons results in a dynamiclwieiterates political de-

cisions and at the same time boosts the potentiavercrowding.

There do not seem to exist many “windows of aspymity” for passing
knowledge from research to the political systeroriaher to develop “evidence
based” correctional policies.

Conclusions

Overcrowding has been on international and natipolicy agenda since dec-
ades. Insofar, it does not come as a surprisestnategies to reduce over-
crowding have been extensively discussed and widisgeminated.

In general, approaches to deal with prison oweerding refer to reduction of
admissions to prison and detention and reductighernength of the stay.

Full consent exists on a two-pronged approachmplementation which on
the one hand identifies the measures with whiclettuce/combat etc. prison
overcrowding and on the other hand “gets the measaccepted”.

Research rarely addresses public attitudes tsmarison overcrowding and
acceptable instruments to resolve such problemgetreral, it was found that
the public is not interested in prison policy. Tdenstituency for prisons is ev-
idently narrow, specialized and not influential.

There are certainly no states of denial on ithe ef states and criminal justice
officials when it comes to recognizing overcrowdprgblems.

Analysis of overcrowding, identification of catidns under which over-
crowding emerges as well as evaluation of appraathecontain or reduce
overcrowding are in need of reliable and valid datgpolice recorded crime,
sentencing, the prison population and the flowasfes.
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Most of the penitentiary systems do not provimesufficient data; moreover
research on prison and imprisonment is limitedpamticular as regards re-
search comparing various sentencing options (imeutinprisonment).

Prison projections represent an instrument wimcprinciple can advise and
guide policy.

In spite of limitations of prison projectionsnpplementation of this approach
will result in information systems which can infomasearch, the public and
politicians and thus improve the basis for impastegssments and political dis-
courses around sentencing and other crime relatedgs.

Prison construction programs or the acquisitbradditional space through
privatization can provide relief in case of ovemding. However, prison con-
struction programs must be placed under finan@sirictions. Second, addi-
tional prison capacity may in fact worsen the peablof overcrowding in the
long run and furthermore reinforce a policy of aalie on imprisonment and
the deprivation of liberty.

Prison litigation can become a means to andriagh prison reform. As pris-
ons and prisoner do not have a strong constituestcgngthening inmates
rights in litigation cases could be an effectivelten de-crowding prisons
through the empowerment of inmates and NGOs.

Public order offences, small drug offences @mdinal offences committed by
addicted offenders are candidates for either cammlecriminalization or for

transformation into administrative offences whiahrbt carry prison sentenc-
es.

Drug addicted prisoners and the mentally iiresent in some correctional
systems significant groups which not only contribtd overcrowding but also
to additional problems as regards the risk of trEtigg infectious diseases.

Restorative justice and mediation programs beayseful to reduce the length
of prison sentences. Serious efforts for recortmimbetween offender and
victim are in some systems considered as mitigdtawotprs. But it is difficult
to assess the potential of restorative justice,iatieth and restitution due to
the absence of evaluation research which addrelssesnpact of restitution,
restorative justice or victim-offender-reconcil@ti programs on sentencing
and the prison population.

Traditional or customary approaches to dedl witme certainly have a poten-
tial as an alternative to formal criminal proceginThe wide use of (infor-
mal) reconciliation procedures in African and As@untries demonstrate ef-
fectiveness but also risks related to equal treatmed fairness.

With respect to pretrial detention it seembdgromising to place the empha-
sis first on the normative framework of pretriatetgion and alternatives to
pretrial detention. Of utmost importance for a native framework geared
towards minimizing pretrial detention is the priplei of proportionality and
the way proportionality is translated into the citiods set for pretrial deten-
tion. Placing a strict statutory cap on the lengftipretrial detention certainly
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plays a decisive role in limiting pretrial detemtias does a general clause
which prevents that petty offences (which will mgsbbably result in non-
custodial sentences) will lead to detention praotrial.

Studies demonstrate then that the risk of ataog is often misjudged in de-
cisions on pretrial detention and as a consequerargy false positives are
held in remand prisons.

Assigning a defense council very early in cniahiproceedings seems to be
correlated with shorter periods of pretrial detemtiln the same line of prac-
tices fall approaches which, also for budgetarysoes, install assistance
through paralegals.

Experiences with electronic monitoring have yaitbeen evaluated systemati-
cally in the context of replacing pretrial detentidhowever, reports describe
electronic monitoring as an important element iokpges designed to bring
down the prison population.

The European Supervision Order seeks to compe@asparticular risk of for-

eign nationals to be placed in pretrial detentiowd @t the same time to
strengthen the principle of presumption of inno@rithrough mutual recog-
nition of pretrial (non-custodial) supervision orslét is sought in the Europe-
an Union context to create an additional optiorthie strategy to reduce pre-
trial populations.

Case backlog reduction programs may serveide eavareness for giving pri-
ority to cases where pretrial detention was ordened reduce the time sus-
pects spend in pretrial detention.

Remarkable success stories can be reported dreating and successfully
implementing alternatives to imprisonment. Therelear evidence that day
fines succeeded in the past to replace to a qaiteiderable though differing
extent in particular short-term imprisonment.

Suspended prison sentences and probation touted be quite successful as
alternatives to immediate imprisonment.

Although alternatives to imprisonment have beettoduced since the
1960s/1970s in many regions and in spite of thppagent success, alterna-
tives have not or could not been implemented inag which has prevented
further prison growth and overcrowding.

Community service programs have been introducedany countries which
seem to work quite well. Community service evidgrtn be implemented al-
so in face of strained budgets. Some of the newnmamity service programs
demonstrate a significant potential and exhibigriesting and innovative fea-
tures. These community service programs are integravith professional
training and with the idea of restitution and payiback to the immediate
community (“neighborhood community service”).

The emergence of “three and two strikes lawsf &uth in sentencing poli-
cies, general approaches to enhancing penaltiessim of recidivism and min-
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imum penalty legislation have been discussed asmajvers of long prison
sentences and as an area where reforms shoulccbsetb on implementing
the principle of proportionality.

The wide and indiscriminate use of enhancesoprisentences does not im-
prove public safety but rather contributes to tlgedoration of crime and
crime control problems. This should result in cdesing strictly the interna-
tionally endorsed principles of proportionality amaprisonment as a last re-
sort in sentencing legislation.

Sentencing legislation should leave enough rtmmjudges to adjust the pen-
alty to individual characteristics of offence arfteader. This would mean to
re-consider mandatory minimum sentencing lawshtmtsentencing policies
and in particular “three strikes and you're outlipes. Sentencing should be
better insulated from penal populism.

Parliaments when reforming sentencing laws @y attention to the ques-
tion whether a specific sentencing policy can b&taned. It is primarily the
task of the legislator to take into considerati@sgble consequences (and
side effects) of legislation and to base legistatim thorough impact assess-
ments. Impact assessments have found a wide fiedghication and are to-
day an essential element in good governance.

Parole is the core of a set of measures wldohes from reductions in the
original prison sentence, early release under sigien to various forms of
prison regimes (open prison, work furloughs, horaetedtion etc.). Parole and
good time approaches are among the conventionaliments to reduce the
time which has to be spent actually in prison.

Parole therefore serves as a bridge betweemcemtion and return to the
community and represents the most important insggnirm tackling the prob-
lem of “revolving doors”.

There is not much known about best practiceggards revocation of parole
and recalls to prison. As a minimum recalls togmishould be based on the
principle of consistency and they should refleciognition of the basic stand-
ards applied to the use of imprisonment in genditsis means also that recalls
should be used as a last resort and in a propattroanner and after tighten-
ing and adjustment of conditions have failed. Imegal, revocation for tech-

nical violations of parole should be restrictedegpeated and substantial viola-
tions and violations which indicate a danger toghblic.

Amnesties usually have rather short-lived é$fen prison populations. They
do not affect root causes of growth and resulthoristerm improvements

which fade away shortly after implementation iflmot else changes. Amnes-
ties certainly play a legitimate role as an insteninto settle large-scale con-
flicts and to pacify a country where a significgatential of conflict escala-

tion looms, not as a routine technique in respoosercrowding.
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5.4 Open Questions

Crucial and still open questions concern the exilan of success and the expla-
nation of failure of measures to control overcrawgdilf the acid test of reform
should be rather what can be sustained than winabeattainett’, then, well de-
signed longitudinal research is needed. For mosteprojects and approaches de-
scribed in this report such research is not avielathe assessment of success and
failure is based on a mix of limited data, selezt@nd systematic observation, nar-
ratives and assessments based on practical expesieBut, beyond that, theoreti-
cal underpinning is required which structures tbmplexity which comes with the
onset and disappearance of prison overcrowdingn@les normative and empiri-
cal approaches and ultimately provides guidanceddtical decisions.

When looking at explanations of success a diveistine can be drawn which
essentially fits the assumption of rather uniquefigoirations which in the context
of a countries history explain why certain appraecivork (and others not). Suc-
cessful reforms and changes in pretrial detentractjres in the Ukraine for exam-
ple are explained by placing pretrial detentioromnef into a larger policy of mov-
ing away from a repressive Soviet style systemtarimecome an accepted member
of the Council of Europe®. Specific incentives insofar have been perceiveext
ist and have been linked to prison conditions. 8ssful reduction of remand and
sentenced prison population in Portugal over tise yaars is linked to a compre-
hensive reform of substantive and procedural cramizw; the reason for this was
evidently the political will to contain prison gréwvand to improve prison condi-
tions. Political will as to what place prison sertes should play in a system of
criminal sanctions and how prison sentences shbelénforced certainly have a
central place in explanations. A major impact oa size of prison populations can
be expected from deliberate political decisionsuid down the use of imprison-
ment. Examples can be drawn from decisions madausyrian and German par-
liaments to reduce the use of short-term prisotesees (up to six months) in the
1960s. Finland opted also for a major change inugee of prison sentences when
making a decision to adjust to practices implem#imeother Scandinavian coun-
tries. Both examples, the German/Austrian as wetha Finnish, demonstrate also
what is needed to initiate political discourses ariiimately political changes
which reduce the prison population effectivelyusatificatory system or a narrative
which is politically acceptable and which endordesarceration policies or alter-
natives to imprisonmeHt. In Germany/Austria the narrative drawn from the-p
gram ofFranz v. Lisztwas very successful when implementing in the 1360sli-
cy which gave priority to fines and cut back dresity short prison sentences. In
Finland it was evidently the wish to fall in lineittv the rest of the Scandinavian
countries which resulted in adopting a decarcemagolicy which decreased the
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prison population significantly. However, it is ndear how such justifications are
made to work and why under certain conditions thesm to be successful and un-
der other conditions they are not.

The Finnish case shows that discourses on theofgbeison sentences and the
size of the prison population may be also initidbgdplacing prison figures into a
comparative perspective. In Australia in the 198tk question was raised why
New South Wales would experience a much higheopes rate than the demo-
graphically similar state of Victorid. Research came up with a mix of grounds. In
New South Wales more imprisonment for fine defdaliger prison sentences, and
in particular a higher rate of custodial sentencas be observed, while Victoria
disposes of an additional alternative, periodiedgon. Such comparisons seem to
become effective within clusters of countries (olifcal entities) which are due to
various reasons close to each other. However, cosgoa may also result in dis-
courses headed towards increasing the size ofrtbenppopulation. The Chairman
of a Northern Irish political party in 2005 andtlé occasion of the publication of
English prison figures expressed surprise whercimgtithat Northern Ireland had
prison population figures half of those in Englaiidies® Referring to violence
and security it was then stated that the publicld/owt understand that Northern
Ireland resorts that rarely to imprisonment.

Financial crises and budgetary problems are sorastitited as causing political
change and encouraging decisions to revisit semgrmmolicies and early release
procedures. A direct causal relationship, howeigecontended. Case studies from
the United States are interpreted as showing thtdssbegan to re-evaluate securi-
ty policies and recognized that prison populatioas be reduced without a nega-
tive impact on public securit}’.

Answers to the question how to explain why refofaikin producing sustained
and durable changes in prisons are diverse, tas.dtten assumed that failure of
new options in reducing prison overcrowding is tdmamsequence of deep rooted
attitudes and beliefs of criminal justice officialdio continue to rely on depriva-
tion of liberty, even if plausible alternatives areailablé?®. In Chile, the absence
of data showing an impact of the reform of ruled aractices of pretrial detention
have been noted as an explanation why a countemmegucceeded after a public
debate on whether security had been compromisetréygthening proportionality
in decisions on pretrial detention.
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Financial problems certainly play a crucial roleaichieving sustainability. Pro-
jects are sometimes based on resources which aialade for a limited period of
time. Failure of finding permanent funding may explwhy quite some projects
discontinue or cannot be expanded.

Prisons then are regarded to be low priority issoeall political systems and
that there is little awareness of prison conditiansong the publ?él. Moreover,
criminal justice and correctional systems may beenar less exposed to partisan
politics dependent on the political system andetkient of insulation of the judici-
ary from political pressure. It can be assumed plaatisan politics bring more in-
stability in the course practices of sentencinglye@lease, amnesties, prison con-
struction and prison regimes take. The question #réses how political will and
political practices can be initiat&d which are in line with international standards
and the body of principles which, in theory, praviidr blueprints, models and all
instruments needed to contain prison populationsinfilar question may be raised
with respect to how the community and social eldas be made interested in pris-
on reform. There are interesting cases which desdhat interest can be raided
and in fact placing the focus on practices instedorms (which are a field for
legal specialists) could provide more opportunitiesl perhaps more incentives for
participation at justice and prison refdfth

If political will is in fact decisive for success failure of prison reform, then
general theoretical approaches to the explanatibp state actors comply with
rules and standards should be purétred
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